THE Bankinc Law JOURNAL 


VoL. 58 JUNE, 1941 No. 6 


Corporate Existence of State Bank Continued in 
Consolidated Bank 


Where state law does not forbid the consolidation of a state 
bank with a national bank located in the same county, city or 
town, the charter of the state bank is not dissolved by such a 
consolidation. 12 U. S. C. A. § 34a. Guardian Depositors 
Corporation v. Currie, Supreme Court of Michigan, 291 N. W. 
Rep. 2. 

In this case defendant guaranteed payment to a state bank 
of the notes and renewals made by a borrower. Shortly there- 
after the state bank was consolidated with a national bank. 
Subsequently, the borrower issued a renewal note to the con- 
solidated bank for the indebtedness owing the state bank. This 
was followed by a consolidation with another state bank, the 
appointment of a receiver, and the sale of the consolidated 
bank’s assets to plaintiff. 

In an action brought by plaintiff against defendant on the 
guaranty for payment of the renewal note, defendant con- 
tended that the obligation was not assignable and that the cor- 
porate existence and identity of the state bank was completely 
dissolved and destroyed by the consolidation with the national 
bank. 

The court found that the corporate existence of the state 
bank never terminated, but continued in the consolidated bank. 
Hence the liability of the defendant as guarantor of the note, 
on guaranty executed to the state bank, continued; the holder 
of the renewal note, therefore, retained the same rights ac- 
quired by the state bank when it took the original note. 

Further facts and the reasoning upon which the decision 





NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §132. 
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was based may be read in the following paragraphs quoted 
from the court’s opinion: 


On January 9, 1928, defendant Dr. Renaud together with several 
other persons signed an instrument guaranteeing the payment of the 
principal and interest of a certain note or notes of the aggregate 
amount of not to exceed $250,000 made or to be made by the Grosse 
Pointe Yacht Club to the Griswold-First State Bank. Dr. Renaud’s 
liability on this guaranty was limited to $10,000. He has been cred- 
ited with $6,942.48 on the principal of his guaranty, leaving $3,057.52 
as the principal balance. 

The agreement signed by Dr. Renaud and others reads as follows: 

“Whereas, Grosse Pointe Yacht Club, a corporation organized and 
existing under and by virtue of the laws of the State of Michigan, is 
authorized to borrow money for its corporate purposes and to issue 
its notes or other obligations therefor; and 

“Whereas, by appropriate resolution of its Board of Directors, it 
has determined for such purposes to borrow the sum of Two Hundred 
Fifty Thousand ($250,000.00) Dollars, to be evidenced by its promis- 
sory note or notes and/or renewals thereof from time to time given to 
the Griswold-First State Bank, of Detroit, Michigan. 

“Whereas, the parties hereto as Guarantors desire, in considera- 
tion of the loan above set forth, to guarantee the prompt and punctual 
payment of both principal and interest of such note or notes as the 
same mature and become payable, 

“Now, therefore, for and in consideration of the premises and the 
mutual obligations of the parties hereto, and for the purposes of 
inducing the respective parties hereto to become Guarantors of the 
said note or notes, the undersigned first parties each for himself, sev- 
erally and not jointly, agree to and with each other, and with the 
Griswold-First State Bank of Detroit, Michigan, that they will and do 
hereby guarantee to the said “Bank,” the punctual payment when due, 
whether at maturity or at an accelerated or extended date, of the 
principal of a certain note or notes of the aggregate amount of not 
over Two Hundred Fifty Thousand Dollars ($250,000.00) and the 
interest thereon, according to the tenor thereof made by Grosse Pointe 
Yacht Club to said “Bank” from time to time hereafter. Provided 
always that such guarantee shall not extend to a greater sum in the 
aggregate as to any one guarantor than the amount set opposite his 
name respectively at the foot of this guarantee, the intent hereof being 
that this guarantee shall be unconditional except that the several lia- 
bility of each Guarantor shall be limited to the amount set opposite 
his name. 

‘Diligence and notice shall not be required; nor shall any change 
in any provision of said Note or Notes or any indulgence in anywise 
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affect the obligation hereof, whether made or granted with or without 
notice; the obligation hereunder shall be absolute and primary and 
performable on demand.” 

About February 28, 1929, the Griswold-First State Bank was con- 
solidated with the National Bank of Commerce of Detroit, a national 
banking association, under the charter and the corporate title— 
National Bank of Commerce of Detroit. At this time, the indebted- 
ness of the Grosse Pointe Yacht Club to the Griswold-First State Bank 
was $250,000. 

On October 6, 1931, a note was issued by the Grosse Pointe Yacht 
Club to the National Bank of Commerce in the amount of $174,882.34 
payable in 90 days after date. Sums were credited from time to time 
upon the liability created by this note, but it was never paid in full. 

On December 31, 1931, the National Bank of Commerce of Detroit 
consolidated with the Guardian Detroit Bank, a Michigan banking 
corporation, under the charter of the National Bank of Commerce of 
Detroit and the corporate title, “Guardian National Bank of Com- 
merce of Detroit.” On May 11, 1933, a receiver was appointed of 
the Guardian National Bank of Commerce of Detroit and on July 20, 
1935, the Guardian Depositors Corporation, plaintiff herein, pur- 
chased the assets of the Guardian National Bank of Commerce. of 
Detroit. 

Plaintiff brings action to establish liability on the part of defend- 
ant Dr. Renaud as guarantor of the note of October 6, 1931, issued 
by the Grosse Pointe Yacht Club to the National Bank of Commerce. 
Defendant filed a motion to dismiss which was denied. After trial 
defendant renewed his motion to dismiss which was denied and judg- 
ment was entered for plaintiff against Dr. Renaud for $4,241.10, rep- 
resenting principal and interest. 

Defendant appeals and contends that the note involved in the liti- 
gation was not issued to the Guardian Depositors Corporation, but its 
remote predecessor, the National Bank of Commerce, therefore, plain- 
tiff is not entitled to recover on the guaranty for default of the yacht 
club unless the National Bank of Commerce could have done so; that 
the National Bank of Commerce could not replace the Griswold-First 
State Bank as such obligee, because (1) the guaranty was a special 
guaranty, addressed to a particular obligee, namely, the Griswold- 
First State Bank, and was not assignable, and (2) the corporate 
existence and identity of the Griswold-First State Bank was completely 
dissolved and destroyed by the consolidation with the National Bank 
of Commerce, and the latter cannot exercise the non-assignable rights 
of the former on the theory that the corporate existence of the Gris- 
wold-First State Bank was preserved and continued in the consoli- 
dated bank. 

Plaintiff contends that under 44 Stat. at L. 1225, 12 U. S. C. A. 
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§ 34a, the corporate entity and identity of the constituent corpora- 
tions to a consolidation, as is involved in the case at bar, is not lost, 
destroyed, dissolved or disturbed. ‘The result is merely the continua- 
tion of the same corporate entities under the new name. Therefore, 
it is unnecessary and immaterial whether the guaranty is special and 
non-assignable. 

The consolidation in question here was effected under Act of Con- 
gress November 7, 1918, ch. 209, § 3, 40 Stat. at L. 1043, as amended 
by Act of February 25, 1927, ch. 191, § 1, 44 Stat. at L. 1225. The 
pertinent section of this statute reads as follows: “That any bank 
incorporated under the laws of any State, . . . may be consolidated 
with a national banking association located in the same county, city, 
town, or village under the charter of such national banking associa- 
tion. . . . The capital stock of such consolidated association shall 
not be less than that required under existing law for the organization 
of a national banking association in the place in which such consoli- 
dated association is located; and all the rights, franchises, and inter- 
ests of such State or District bank so consolidated with a national 
banking association in and to every species of property, real, personal, 
and mixed, and choses in action thereto belonging, shall be deemed to 
be transferred to and vested in such national banking association into 
which it is consolidated without any deed or other transfer, and the 
said consolidated national banking association shall hold and enjoy the 
same and all rights of property, franchises, and interests . . . in the 
same manner and to the same extent as was held and enjoyed by such 
State or District bank so consolidated with such national banking 
association. . . . No such consolidation shall be in contravention 
of the law of the State under which such bank is incorporated.” 

The above statute was construed in Commonwealth v. First Na- 
tional Bank & Trust Co. of Easton, 303 Pa. 241, 154 A. 379, 380. 
In that case the Northampton Trust Company and the First National 
Bank of Easton consolidated under the provisions of 44 Stat. at 
L. 1225, see 12 U.S. C. A. § 34a. The consolidated corporation urged 
that the consolidation had worked a dissolution of the trust company. 
In denying this contention, the Pennsylvania court said: 

“There is no law in Pennsylvania which prevents or forbids such 
consolidation ; neither is there any Pennsylvania legislation which rec- 
ognizes such a consolidation as working a dissolution of the Pennsyl- 
vania corporation which is in the consolidation. The Act of April 9, 
1856, P. L. 293 (15 P. S. § 501), provides a method by which a char- 
ter of a corporation created by this commonwealth may be dissolved. 
It is a corollary of this that only by obedience to the prescriptions of 
this act can a corporation called into being by Pennsylvania be dis- 
solved. Chief Justice Marshall, in McCulloch v. Maryland et al., 
4 Wheat. 316 [367], 410, 4 L. Ed. 579, said: ‘The creation of a cor- 
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poration . . . appertains to sovereignty. This is admitted. But to 
what portion of sovereignty does it appertain? Does it belong to one 
more than to another? In [the United States] the powers of sover- 
eignty are divided between the government of the Union, and those of 
the States. They are each sovereign, with respect to the objects com- 
mitted to it, and neither sovereign with respect to the objects com- 
mitted to the other.’ 

“Article 10 of the Federal Constitution provides that ‘the powers 
not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the 
people.” The United States government has no powers except those 
‘expressly given, or given by necessary implication.’ Story, J., in 
Martin v. Hunter’s Lessee, 1 Wheat. 304, 326, 4 L. Ed. 97, 103. The 
respective supremacies of the state and national government in their 
respective spheres of sovereignty have been meticulously observed by 
the nation and each individual state. Within their individual spheres 
they are as sovereign as if they were two independent foreign states. 
There are many governmental activities in respect to which the federal 
government is not the states’ superior or sovereign. McLean, J., in 
License Cases, 5 How. 504, 588, 12 L. Ed. 256, 293, says: ‘The powers 
of the general government and of the State, although both exist and 
are exercised within the same territorial limits, are yet separate and 
distinct sovereignties, acting separately and independently of each 
other, within their respective spheres.’ 

“We conclude that when a state bank cciliiaail with a national 
bank located in the same county, city, town, or village, pursuant to the 
acts of Congress authorizing such a consolidation, the charter of the 
state bank is not thereby extinguished and the state corporation is 
not thereby dissolved. Pennsylvania could by appropriate legislation 
provide that under such circumstances a state bank is ipso facto dis- 
solved and it might be expedient so to provide, but this court cannot, 
under the guise of a judicial decision, enact such legislation. The 
charter of the Northampton Trust Company still exists, and the com- 
pany still maintains in contemplation of law its corporate personality. 
Its petition praying for dissolution under the Pennsylvania Act of 
April 9, 1856, P. L. 293 (15 P. S. § 501), should have been granted.” 

In Ex parte Worcester County Nat. Bank, 279 U. S. 347, 359, 49 
S. Ct. 368, 370, 73 L. Ed. 733, 61 A. L. R. 987, the court said: 

“In passing on this appeal, we must observe that, in determining 
the policy of a state from its statutes and their construction, we of 
course follow the opinion of the state court, except as it may be 
affected by the federal Constitution. . . . but, when the question 
arises as to what is the proper interpretation and construction of fed- 
eral legislation, this court adopts its own view. 

“It is very clear to us that Congress, in the enactment of section 
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& of the Act of February 25, 1927, was anxious even to the point of 

repetition to show that it wished to avoid any provision in contra- 
vention of the law of the state in which the state trust company and 
the national bank to be consolidated were located.” 

The conclusion to be arrived at from the authority of Common- 
wealth v. First National Bank & Trust Co. of Easton, supra, is that 
where a State has no law preventing or forbidding the consolidation 
of a State and national bank in the same county, city or town, the 
charter of the State bank is not thereby dissolved. The above case 
is to be distinguished from Worcester County National Bank, peti- 
tioner, 263 Mass. 444, 162 N, E. 217, affirmed in 279 U. S. 347, 49 
S. Ct. 368, 73 L. Ed. 733, 61 A. L. R. 987, relied upon by defendant. 
That case involved the construction of a local act of the State of 
Massachusetts which provided in part that the charter of a trust 
company which shall consolidate or merge or be absorbed by another 
bank or trust company shall be void except for the purpose of dis- 
charging existing obligations and liabilities. 

The Michigan statute governing consolidations of State and na- 
tional banks at the time of the consolidation in question, was 3 Comp. 
Laws 1929, § 11956 (Stat. Ann. 23.61) which provided: “Any bank 
organized or existing under this act may consolidate with or purchase 
the assets and assume the liabilities of any national banking associa- 
tion organized under the laws of the United States. In case any bank 
organized or existing hereunder is to be absorbed by a national bank- 
ing association the commissioner of the banking department shall re- 
quire to be filed in his office, with the secretary of state and in the 
office of the clerk of the county in which the bank is located, certified 
copies of all proceedings had by the stockholders of each bank, which 
shall set forth that stockholders owning at least two-thirds (2/3) 
of the capital stock voted in favor of such liquidation and consoli- 
ge ed 

Section 11956, supra, makes no specific provision for the continu- 
ance of the State banking entity, but does provide: “It shall also be 
the duty of the commissioner of the banking department to cause an 
examination of each bank and no such consolidation shall be made 
without the consent of the commissioner of the banking department, 
and not then to defeat or defraud any of the creditors of either of 
the banks parties to such consolidation.” 

The issue that we have been discussing has not been squarely 
passed upon by our court, but in Reichert v. Bank of Royal Oak, 261 
Mich. 227, 230, 246 N. W. 95, 96, we said: 

“The receiver contends that the change of school districts has 
been only one of name, and, where an obligee or principal in a bond is 
a corporation which merely changes its name, without being a new 
creation, the bond remains effective. . . . 
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“This rule has been extended to the holding that a consolidation 
of corporations, under statutes which impose all obligations and con- 
fer all rights of the constituent companies on the consolidated com- 
pany, is to be regarded merely as a continuance of the old corporations, 
under a new name, as to the business of the old corporations. Wright 
v. Railway, 141 Mo. App. 518, 126 S. W. 517; Pennsylvania & N. W. 
R. Co. v. Harkins, 149 Pa, 121, 24 A. 175; Eastern Union Railway 
vy. Cochrane, 9 Exch. [Welsby, Hurlstone &*Gordon] 197 [156 Eng. 
Repr. 84]; Lincoln Safe Deposit Co. v, Continental Life Ins. Co., 
213 Mo. App. 561, 249 S. W. 677.” 

The above case indicates the attitude of our court as to “continu- 
ance of the old corporations.” Under the reasoning of Commonwealth 
v. First National Bank & Trust Co. of Easton, supra, the Michigan 
charter was not extinguished and the State corporation is not thereby 
dissolved, consequently, the defendant is liable to the National Bank 
of Commerce because of the continuance of the identity of the Gris- 
wold-First State Bank in the National Bank of Commerce. 

Appellant next contends that the unauthorized renewal of the origi- 
nal note or notes destroyed the obligation of the guarantors under 
the guaranty. We are not in accord with this view. The terms of 
the guaranty provide for renewals: “To borrow the sum of Two Hun- 
dred Fifty Thousand ($250,000.00) Dollars, to be evidenced by its 
(the club’s) promissory note or notes and/or renewals thereof from 
time to time given to the Griswold First State Bank, of Detroit, Michi- 
gan.” Moreover, the terms of the guaranty provide for the punctual 
payment of the note or notes when due, “Whether at maturity or at 
an accelerated or extended date.” 

The action in the case at bar is upon a renewal note. It is a gen- 
eral rule that the renewal of a note is not payment of the obligation. 
In New Jersey Title Guarantee & Trust Co. v. McGrath, 246 Mich. 
558, 563, 224 N. W. 755, 758, we said: “It is evident from these au- 
thorities that the renewal of a promissory note projects the holder 
into the extended term of the renewal with the same rights and dis- 
abilities he acquired when he took the original note. Where the origi- 
nal is negotiated before its maturity, its due date has no effect upon a 
purchaser, but his rights and disabilities are to be determined as 
though, at the time he took the paper, the due date of the renewal 
were effectively made the due date of the original. It is the theory 
of renewal that the original engagement carries through its own period 
into the extended term, without interruption and change of status of 
any party to it.” 

We conclude that under the Federal statute, pursuant to which the 
bank consolidations here involved took place, the corporate existence 
of the Griswold-First State Bank was never terminated, but continued 
in the consolidated banking associations; that the guaranty provided 
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for renewals; and that the holder of the renewal note retains the same 
rights acquired by the Griswold-First State Bank when it took the 
original note. Under our decision it is of no importance to determine 
whether the guaranty was general or special. 

The judgment of the trial court is affirmed, with costs to plaintiff. 


REE 


Discharge of Duties by Guardians 


Guardians and committees, upon accepting appointment 
necessarily assume certain duties and responsibilities which 
they must discharge, and in doing so must determine their own 
course of conduct. They cannot pass the duty and responsi- 
bility to the court. This does not mean to imply that they 
are conclusively barred from seeking instructions from the 
court; in proper cases they are at liberty to do so. But gen- 
erally, and in the absence of special circumstances, they must 
employ their own independent judgment and discretion. 

As respects the duty and function of a committee of the 
estate of an incompetent, the basic duty is to provide the in- 
competent with such care and maintenance as the estate of the 
incompetent will warrant after the payment of debts. The 
paramount duty of the committee is to provide for the per- 
sonal wants and comforts of the incompetent, the care, health 
and comfort of the ward being prime factors of consideration. 

Obviously, the discharge of such duty by the committee 
involves the exercise of judgment and discretion and in the 
absence of a statute or rule of court providing otherwise, an 
order of the court is generally not necessary to authorize ex- 
penditures which do not impair the capital of the ward. In 
the first instance the guardian or committee is the judge of 
what is necessary for his ward to the same extent that the 
parent is with relation to his child. The extent of the provi- 
sion to be made to the ward is largely within the discretion of 
the guardian or committee, and with respect to particular 
expenditures or allowances, the question whether they are 
proper in character or amount is the responsibility, in the first 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§622-626. 
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instance, of the guardian or committee. This opinion was 
rendered by Mr. Justice Eder of the Supreme Court of New 
York in the Matter of Hagedorn, involving an application by 
the committee of the estate of an incompetent person for a 
maintenance order. New York Law Journal, April 23, 1941. 


The facts involved in the case and the reasoning followed 
by the court in reaching its conclusions are set forth in the 
following paragraphs quoted from the court’s opinion: 


By this application the committee of the estate of the incompetent 
seeks the approval of this court of payments to the committee of the 
person of the incompetent, out of the property of the incompetent of 
the sum of $200 each and every month, to be applied by said commit- 
tee of the person towards the care and maintenance of the incompe- 
tent, which monthly payment of $200 is to relate back and begin as of 
February 1, 1941. 

It appears that the committee of the person of the incompetent is 
his father; that numerous conferences have been had in reference to 
the care and maintenance of the incompetent and both the petitioner, 
as committee of the estate, and the father, as committee of the person 
of the incompetent, “have decided that the sum of $200.00 should 
be paid each month for such care and maintenance.” The surety on 
the bond of the committee of the person of the incompetent joins in the 
application. Nonetheless this court’s approval of this arrangement 
and expenditure is sought to be obtained in advance of such action 
being taken by the petitioner on its own initiative and responsibility. 

The application is denied upon the ground that it is not one pre- 
senting any question of law, but is one involving merely the propriety 
of the exercise of the committee’s judgment in the respect mentioned 
and is a matter which is only properly presentable at the time of pass- 
ing upon the committee’s account. As said In re Hotaling (250 App. 
Div., 489, 294 N. Y. Supp. 953): “The question is not now justici- 
able. It is prematurely presented. Answering it now is in effect 
exercising a non or extra-judicial function; giving an advisory opin- 
ion without authority therefor. It should be answered only upon an 
accounting or some similar proceeding when the propriety of the con- 
duct of the committee will be determined upon a factual showing after 
the event, if his conduct be then challenged.” Surrogate Foley In re 
Kohn’s Estate (158 Misc., 853, 286 N. Y. Supp., 930, expressed the 
same policy in declining to advise trustees as to the purchase of par- 
ticular securities, saying: “This is a question which they must deter- 
mine in the exercise of their business judgment.” I see no reason for 
departing from this sound rule. 
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Unauthorized Indorsement and ‘Transfer of 
Checks by Corporate Official 


Plaintiff corporation received three checks totaling 
$2,984.83 from cargo underwriters for certain marine losses, 
The checks were transferred by its president, without author- 
ity, to its vice-president, Martin, who in turn deposited them 
with the defendant bank and received the proceeds. The presi- 
dent indorsed the checks as follows: “Pay to the order of 
J. Frank Martin,” and then stamped the name of the corpora- 
tion. No signature was placed after the name of the cor- 
poration. 

The plaintiff concedes that it owed Martin $2,000; it denies 
that any more was due, and since no one check by itself or in 
combination with any other equals $2,000 it asserts that all 
three checks were converted and that it is entitled to recover 
the full amount. The bank’s position is that the full amount 
was due and that in any case the president, either generally 
by virtue of his office as president or specifically by authority 
of the by-laws and certain resolutions of the corporation, had 
power to dispose of the checks in the manner he did, and that 
if he improperly diverted corporate funds he was abusing his 
powers, for the consequences of which the bank, innocent of 
any impropriety, is not responsible. 

The court found that the resolution of the directors author- 
izing the corporation’s officers, including the president, to de- 
posit checks payable to the corporation with its sole depository 
bank, conferred no power on the president to indorse the checks 
to the order of the corporation’s vice-president. As the right 
to indorse was a mere incident to the authority to deposit, the 
president, at best, had power only to make restrictive indorse- 
ment to enable depository bank to collect proceeds of checks 
in corporation’s behalf. IL. W. Cox, Inc. v Chemical Bank 
& Trust Co., City Court of New York, 26 N. Y. Supp. 
(2d) 38. 

On the question of conversion, it was held that the bank 
converted the three checks and was liable to the plaintiff cor- 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §413. 
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poration to the extent indicated below, as stated in the court’s 
opinion: 


As to the amount of the corporation’s indebtedness to Martin, I 
am satisfied that it did not exceed $2,000. There was no agreement 
to pay him for his services in adjusting the cargo damage claims, 
and there was no agreement to pay him interest on any of his loans 
to the corporation. Martin’s contentions as to these seem to be no 
more than belated and labored attempts to bring the total amount of 
the claimed debt to the total amount of the checks. 

1. Cox was without power to indorse the checks and the bank, in 
accepting them, was dealing with property of the corporation. The 
consequences are those that follow where an indorsement has been 
forged—that is, property stolen, and in such a case, of course, the 
bank would be liable. Standard Steam Specialty Co. v. Corn Ex- 
change Bank, 220 N. Y. 478, 116 N. E. 386, L. R. A. 1918 B, 575. 
Whatever may otherwise be the power of a president of a corporation 
over commercial paper (cf. Wen Kroy Realty Co. v. Public Nat. Bank 
& Trust Co. of New York, 260 N. Y. 84, 88, 183 N. E. 73), here the 
powers of Cox were severely circumscribed. The treasurer alone had 
control over the funds of the corporation, and he alone had the power 
to indorse commercial paper. The president could sign checks only 
in conjunction with another officer. It is plain that he was given no 
power by himself to dispose of the corporation’s funds. 

The bank urges that a resolution filed by the plaintiff with the 
National City Bank, the corporation’s only depository, conferred 
power upon the president to indorse. But that resolution, by its 
terms, related to the corporation’s own account in that bank and in 
no way extended the power of any officer. Similarly the resolution 
authorizing the deposit of funds with the National City Bank did not 
have any effect upon the powers of the officers. Each of the officers, 
including the president, was “authorized to deposit all checks” of the 
corporation with the depository. But, as the court pointed out in the 
Standard Steam Specialty case, 220 N. Y. 478, 482, 116 N. E. 386, 
387, L. R. A. 1918 B, 575, “the right to indorse was a mere incident 
to the authority to deposit.” A pro forma power to indorse for the 
purpose of making a deposit by itself, is no power at all so far as 
strangers are concerned. At best, Cox had power only to make a 
restrictive indorsement to enable the National City Bank to collect 
the proceeds of the checks in behalf of the corporation. He had no 
other power and “any person taking checks made payable to a cor- 
poration, which can act only by agent, does so at his peril, and must 
abide by the consequences if the agent who indorses the same is with- 
out authority, unless the corporation is negligent (People v. Bank 
of North America, supra [75 N. Y. 547]), or is otherwise precluded 
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by its conduct from setting up such lack of authority in the agent as 
in Phillips v. Mercantile National Bank of New York, 140 N. Y. 556, 
35 N. E. 982, 23 L. R. A. 584, 37 Am. St. Rep. 596.” Standard Steam 
Specialty Co. v. Corn Exchange Bank, supra, 220 N. Y. at page 481, 
116 N. E. at page 387, L. R. A. 1918 B, 575. Here, as we have said, 
there is no such contention or defense. 

McCabe Hanger Manufacturing Co. v. Chelsea Exchange Bank, 
183 App. Div. 441, 170 N. Y. S. 759, is not a ruling to the contrary. 
There the court found as a fact that the officer who diverted a cor- 
porate check to his own purposes had the power to indorse checks in 
the name of the corporation, without restriction and without quali- 
fication. The record on appeal in that case shows that the stamp 
used there for indorsement contained no restriction, such as “for 
deposit,” or the name of the bank, but only the corporate name. True, 
after indorsement it was the officer’s duty to deposit the checks in the 
corporation’s depository. This he failed to do, but on his failure to 
do what his duty to his corporation required him to do and what it 
was assumed he would do, it was the corporation which suffered the 
consequences. The case is the very one supposed by Judge Pound 
in the Standard Steam Specialty case, 220 N. Y. at page 481, 116 
N. E. at page 387, L. R. A. 1918 B, 575, where he stated, that if the 
clerk there had been given authority to indorse checks in blank “with 
the intention that the checks when so indorsed might be used for a 
specific purpose only,” such as deposit in the corporation’s depository, 
the indorsement would bind the corporation. There, as we have 
seen, the power to indorse was restricted; here Cox had no power 
at all. 

2. Even if Cox had power to indorse checks generally, the cor- 
poration taking the consequences of his abuse of that power, he did not 
attempt to exercise it and the bank cannot be said to have relied upon 
it. Wen Kroy Realty Co. v. Public Nat. Bank & Trust Co. of New 
York, supra, 260 N. Y. 84, 183 N. E. 73. The indorsements were 
merely by way of a rubber stamp of the corporate name without any 
written signature, authorized or unauthorized, and without any desig- 
nation of an officer. This “pro forma” indorsement would have been 
altogether appropriate for a deposit in the plaintiff’s bank whether 
placed there by the president or by a clerk delivering the checks to 
the bank for deposit. It gave not even a hint to the defendant bank 
that the person who placed the stamp on the check was the president 
of the corporation, or that it was the president who transferred it to 
Martin, or that he had the power to transfer it. In the Wen Kroy 
case, 260 N. Y. 84, 183 N. E. 73, 75, the court assumed arguendo 
that the president of the plaintiff corporation had “actual or ap- 
parent authority” to indorse. Yet because the president who actu- 
ally indorsed as president, had his son also indorse as secretary, when 
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in fact the son was not secretary, the court held that there was no 
representation by the president that he alone had power to indorse, 
and so “no reliance by the bank upon the existence of such power.” 
260 N. Y. at page 93, 183 N. E. at page 76. A rubber stamp indorse- 
ment of a corporation without any signature is even less representa- 
tion of power and the exercise of power. 

3. It is unnecessary to consider the question of the bank’s good 
faith or want of notice of any diversion of funds as the checks were 
indorsed without any authority. Negotiable Instruments Law, § 95; 
Wen Kroy Realty Co. v. Public Nat. Bank & Trust Co. of New York, 
supra, 260 N. Y. at page 93, 183 N. E. 73. 

4, As to the amount of recovery, the plaintiff upon the oral argu- 
ment conceded that the bank should be credited with the amount con- 
cededly due Martin, leaving a balance of $984.83. In its brief it 
takes the position that each‘check must be considered in its entirety, 
and that since no one check or no combination is for the exact amount 
of the indebtedness, all three checks were converted and the bank is 
liable for the full amount. But its original position is the sound one. 
There may have been conversion in the technical sense but to the extent 
that a creditor of the plaintiff was paid, to that extent the plaintiff 
was benefited and upon equitable grounds it cannot recover from the 
bank. Levy Fabrics, Inc. v. Shapiro Bros. Factors Corp., 259 App. 
Div. 463, 19 N. Y. S. 2d 593; Yanowe & Co., Inc. v. Am. Exchange 
Irving Trust Co., 226 App. Div. 530, 234 N. Y. S. 603. In the lat- 
ter case not only the entire proceeds of certain checks but part of 
the proceeds of another were ultimately applied to the use of the 
plaintiff ; and although the defendant bank was held to have converted 
the checks, it was nevertheless given credit for the payments, thus 
reducing its liabilities. 

5. There will be judgment for the plaintiff against the bank for 
$984.83, with interest; and, Martin admitting his liability over if the 
bank is responsible to the plaintiff, there will be judgment over in favor 
of the bank against Martin for a like amount. 


Revocation of Trust 


There is no automatic cessation of the trustee’s duties and 
responsibilities upon receipt of notice of revocation, nor is the 
time for distribution the controlling date. The trust is at an 
end when the trustee has finally accounted, conveyed the prop- 
erty to the persons entitled to it, and has been discharged. 


SS SS EE AGS SA ERE eR MERE RRR NT I 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §523. 
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Neary vy. City Bank Farmers Trust Co., Supreme Court, 24 
N. Y. Supp. (2d) 264. 

In 1931 plaintiff entered into a written agreement with 
defendant trust company, under which she delivered certain 
securities and other property to it. ‘The instrument was des- 
ignated as a trust indenture, and in it the plaintiff was named 
as grantor and the defendant as trustee. 

Under the agreement the trustee was directed to pay the 
income from the property to the plaintiff during her lifetime, 
and upon her death to pay over the principal and accumulated 
interest to such persons as the plaintiff should designate by 
her last will and testament. The agreement granted broad 
powers to the trustee to deal with the fund, in the trustee’s 
discretion, and contained a provision stating that the trust was 
irrevocable and unalterable. 

In January, 1940, plaintiff served a written notice on the 

defendant purporting to revoke the trust, and demanding of 
the defendant “that you forthwith turn over and deliver to me 
any and all cash funds, moneys, securities and property depos- 
ited with you under the said agreement, deed or indenture 
and now held thereunder by you together with all cumulation 
of interest and income thereof.” 
's On March 1, 1940, plaintiff filed a complaint in a replevin 
action against the trustee individually, and not in its capacity 
as trustee. The complaint, among other things, alleged that 
at the date of the service of the notice of revocation the plain- 
tiff had not executed any instrument of a testamentary charac- 
ter designating persons to receive the principal of the trust; 
that the plaintiff, therefore, is the owner of the trust corpus, 
and is entitled to its immediate possession. 

It was held that the trustee was entitled to refuse to pay 
over the corpus of the trust without authoritative determination 
by the court that the trust had been legally revoked. An action 
of replevin against a trustee of a personal trust, in trustee’s 
individual capacity, will not do as a substitute for an account- 
ing by the trustee when it appears patently that no valid rea- 
son exists therefor, particularly where plaintiff has no imme- 
diate right to possession. ‘The reasons for the dismissal of 
plaintiff's action was stated in the court’s opinion as follows: 
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In the first place, the complaint is not against the defendant in. its 
capacity as trustee, but in its individual capacity. ‘The basis of 
appellant’s argument to sustain the complaint against the defendant 
in its individual capacity is that immediately upon receipt by the de- 
fendant of the notice of revocation, the trust terminated, and she 
therefore acquired an immediate right to possession of the trust cor- 
pus; that the trustee at that moment vanished and the defendant, as 
an individual, wrongfully detains her property. The argument is 
prompted by a too narrow construction of section 23 of the Personal 
Property Law. That section reads: “§ 23. Revocation of trusts upon 
consent of all persons interested. Upon the written consent of all the 
persons beneficially interested in a trust in personal property or any 
part thereof heretofore or hereafter created, the creator of such trust 
may revoke the same as to the whole or such part thereof, and there- 
upon the estate of the trustee shall cease in the whole or such part 
thereof.” Appellant emphasizes the phrase in the statute, “thereupon 
the estate of the trustee shall cease.” Because of this language it is 
contended that any detention of the property after receipt of the 
notice of revocation is wrongful. Obviously, plaintiff proceeds. as if 
the statute read, “The creator is entitled to a return of the trust 
property immediately upon giving notice of revocation to the trustee.” 

Another argument advanced to sustain the complaint is that while 
it is true that plaintiff can obtain a full measure of relief in an ac- 
counting action against the defendant as trustee, it should not be 
held that such action is the exclusive remedy. We may take note of 
the fears expressed in plaintiff’s brief that the reason for bringing the 
replevin action is that damages for unlawful detention might be de- 
nied in an accounting action. 

A mere cursory reference to the authorities makes plain that the 
classical practice of resorting to an accounting upon the termination 
of a trust is not a capricious custom, but is based upon many and 
substantial reasons. I mention a few. Upon the termination of a 
trust, the trustee, by obvious necessity, is entitled to a reasonable 
period for winding up the trust affairs. Scott on Trusts, § 345.1. 
The Consolidated Laws in this State do not set forth the full duties 
and responsibilities of trustees, but the analogy of the Partnership 
Law, which provides expressly for a period of winding up, is helpful. 
Partnership Law, art. 6. 

When the time for the termination of an express trust has arrived, 
it does not follow that the trustee is immediately divested of all duties 
and responsibilities, for until the trust is closed out it has the duties 
and powers appropriate for a complete winding up. There is no 
automatic cessation of the trustee’s duties and responsibilities upon 
receipt of notice of revocation; nor is the time for distribution the 
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controlling date. The trust is at an end when the trustee has finally 
accounted, conveyed the property to the persons entitled to it, and 
been discharged. Matter of ‘Thomas’ Will, 254 N. Y. 292, 172 N. E. 
513; Matter of Miller’s Estate, 231 App. Div. 587, 248 N. Y. §. 
213; Id., 257 N. Y. 349, 178 N. E. 555. 

The trustee, before it makes final distribution of the trust prop- 
erty, is entitled to have the court pass upon its accounts and, for its 
protection, make a decree of distribution. Under the facts stated in 
the complaint herein, the trustee would be unwise, if not foolhardy, 
to pay over the corpus of the trust to plaintiff without an authori- 
tative determination that the trust had been legally revoked, particu- 
larly as the courts often find the question of revocability a difficult 
one. McEvoy v. Central Hanover Bank & Trust Co., 274 N. Y. 27, 
8 N. E. 2d 265; Berlenbach v. Chemical Bank & Trust Co., 260 N. Y. 
539, 184 N. E. 83; City Bank Farmers Trust Co. v. Miller, 278 N. Y. 
134, 15 N. E. 2d 553; Abraham v. Abraham, 245 App. Div. 302, 280 
N. Y. S. 825. The trustee has a lien on the trust property for com- 
missions and expenses. Corn Exchange Bank Trust Co. v. Bankers 
Trust Co., 268 N. Y. 224, 227, 197 N. E. 259; Jessup v. Smith, 223 
N. Y. 203, 207, 119 N. E. 403; McEwen v. McEwen, 276 N. Y. 548, 
12 N. E. 2d 570. 

Plaintiff’s fears that a replevin action is necessary because she 
may be deprived of damages if the securities in the fund have declined 
in value are not well founded. If the trustee unduly delays in winding 
up the trust, it is liable for depreciation in value of the trust property. 
McBride v. McBride, 262 Ky. 452, 90 S. W. 2d 736; Matter of Jacobs’ 
Estate, 152 Misc. 139, 143, 273 N. Y. S. 279. 

I do not mean to hold that under no facts or circumstances can 
an action at law, or more specifically a replevin action, be maintained 
by the settlor of a terminated trust against the trustee. Such actions 
are entertained when the property is in clear-cut, deliverable form, 
where the amount has been liquidated, where a balance has been struck 
and agreed upon, and all that remains is to pay over; although even 
in such instances the remedy has often been held to be in conversion 
rather than in replevin. Van Camp v. Searle, 147 N. Y. 150, 161, 41 
N. E. 427; Jackson v. Moore, 94 App. Div. 504, 508, 87 N. Y. S. 
1101; Britton v. Ferrin, 171. N. Y. 235, 63 N. E. 954; see, also, 
Ellis v. National City Bank of New York, 2d Dept., —— App. Div. 
, 22 N. Y. S. 2d 947, decided October 28, 1940. 

It is plain on the face of the complaint herein that the trustee has 
not had a reasonable time to wind up the affairs of the trust and to 
account, to both of which it is entitled as a matter of right. An action 
of replevin against the trustee in its individual capacity will not do 
as a substitute for an accounting by the fiduciary when it appears 
patently that no valid reason exists therefor, and particularly when 
it is apparent that plaintiff has no immediate right to possession. 








BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


ENFORCEMENT OF STATUTORY LIABILITY OF 
STOCKHOLDERS OF NATIONAL BANK 


Harr v. People’s National Bank of North Belle Vernon, United States 
District Court, W. D. Pennsylvania, 37 Fed. Supp. 222 


The statutory liability of stockholders of a national bank is based 
solely on the statute, Title 12 U.S. C. A. §§ 63 and 64. That liabil- 
ity may be enforced by an assessment upon the stockholders by the 
Comptroller of the Currency, in case a national bank has been closed 
by said Comptroller and a receiver appointed by him. The assess- 
ment is an indispensable prerequisite to a suit against stockholders 
because no cause of action arises under this section until the Comp- 
troller has made an assessment against the stockholders. 

The statutory liability of the stockholders of the bank is not an 
asset of the bank. It is a liability imposed by statute on the stock- 
holders which is enforceable against them only in the manner pointed 
out by the statute. Since the bank itself: has no right or obligation 
to enforce the statutory liability, it can not assign the statutory 
liability of the stockholders. 

In this case a national bank assigned all of its assets to a trust 
company under an agreement providing that the liability of the 
national bank stockholders might be enforced for payment of any 
deficit that might result from the absorption and liquidation of the 
national bank’s assets. The Comptroller of Currency had not taken 
over the national bank, appointed a receiver or made an assessment 
against the stockholders. It was held that the receiver of the trust 
company could not maintain an action against the national bank 
and its liquidating trustees to recover the alleged stockholders’ lia- 
bility of the national bank stockholders allegedly payable under the 
agreement between the bank and the trust company. 


Action by Luther A. Harr, Secretary of Banking of the Common- 
wealth of Pennsylvania, receiver of the Valley Deposit & Trust Com- 
pany of Belle Vernon, Pennsylvania, against the People’s National Bank 
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of North Belle Vernon and others, to recover a stockholders’ liability of 
the stockholders of the national bank under the terms of a written agree- 
ment. 

Action dismissed. 

R. K. Portser, of Greensburg, Pa., and Jos. J. Baer, of Uniontown, 
Pa., for plaintiff. 

Carroll Caruthers and Thomas G. Taylor, both of Greensburg, Pa., 
for defendants. 


SCHOONMAKER, J.—This is a suit by the liquidator of the Valley 
Deposit and Trust Company of Belle Vernon, Pennsylvania, a Penn- 
sylvania banking corporation, against the People’s Natioal Bank of 
North Belle Vernon, Pennsylvania, a national bank existing under the 
laws of the United States, and its liquidating trustees. The statement 
of claim discloses that the suit is to recover $37,402.66 charged to be a 
stockholders’ liability of the stockholders of said National Bank, which 
is payable to the Valley Deposit & Trust Company under the terms 
of a written agreement between National Bank and said Trust Company, 
dated July 22, 1930, where in said National Bank conveyed to said 
Trust Company all of its property and assets; and said Trust Com- 
pany assumed and agreed to pay and discharge out of such assets all 
of the liabilities and obligations of said National Bank, other than the 
liability of its stockholders as such. In order to effectuate the assign- 
ment of the stockholders’ liability under the laws of the United States, 
the agreement provided that the corporate existence was to be con- 
tinued until the absorption and liquidation of the bank were completed; 
and that the liability to the stockholders might be enforced for payment 
and collection of any deficit that might result from the absorption and 
liquidation of such assets. For the better evidence of this liability, the 
agreement provides that the Bank should execute its demand-note to 
the Trust Company in the sum of $100,000. 

The statement of claim further alleges that the plaintiff, as receiver 
of said Trust Company, has assets available under said agreement of 
July 22, 1930, towit: of a market value of $32,157.45 to pay present 
deposit liability of said Bank of approximately $69,560.11: that there- 
fore there is a deficit resulting of approximately $37,402.66, for which 
amount this suit is brought. 

The defendants have filed an affidavit of defense raising questions 
of law under the old practice, which, under Rule 12(b) of the Federal 
Rules of Civil Procedure, 28 U. 8. C. A. following section 723c, would 
be a motion to dismiss for failure to state a claim upon which relief 
may be granted. We therefore construe defendants’ affidavit of de- 
fense raising questions of law as a motion to dismiss. In our opinion, 
the statement of claim or complaint fails to state a cause of action on 
which relief may be granted. This suit is for the purpose of compelling 
the Bank and its liquidating trustee to pay the liability which may be 
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assessable upon the stockholders of the Bank. Neither the Bank nor 
its liquidating trustees have any power or duty to enforce this statutory 
liability of a National Bank; nor may they make any legal contract 
so to do. 

The statutory liability of stockholders of a National Bank is based 
solely on the statute, Title 12 U. 8. C. A. §§ 63 and 64. That liability 
may be enforced by an assessment upon the stockholders by the Comp- 
troller of the Currency, in case a National Bank has been closed by 
said Comptroller and a receiver appointed by him. And that assess- 
ment is an indispensable prerequisite to a suit against stockholders, be- 
cause no cause of action arises under this section until the Comptroller 
has made an assessment against the stockholders. See Forrest v. Jack, 
294 U. 8. 158, 162, 55 S. Ct. 370, 79 L. Ed. 829, 96 A. L. R. 1457; 
Rankin v. Barton, 199 U. S. 228, 232, 26 S. Ct. 29, 50 L. Ed. 163. The 
Comptroller of the Currency has not taken over this Bank, appointed 
a receiver, or made an assessment. Consequently that course of pro- 
cedure would not apply to the instant case. 

Where a National bank is in course of voluntary liquidation under 
Sections 181 and 182 of Title 12 of the U. 8. C. A., the legal procedure 
to enforce the statutory liability provided by Section 65 of Title 12 
is by bill in equity in the nature of creditor’s bill brought by such 
creditor in behalf of himself and all other creditors of the bank against 
the stockholders thereof. See Brown v. O’Keefe, 300 U. S. 598, 604, 
57 S. Ct. 548, 81 L. Ed. 827. That procedure has not been followed 
in the instant case. This suit is not against the stockholders of the 
Bank, but against the Bank itself and its liquidating trustees. It is 
based upon the assumption that by virtue of the agreement sued upon, 
the Bank assigned to the Trust Company the statutory liability resting 
upon its stockholders by virtue of the laws of the United States. That 
the Bank did not do. What the Bank conveyed by that agreement is 
defined by the first paragraph of the agreement of July 22, 1930 (Ex- 
hibit A) attached to the statement of claim as follows: 


‘‘First: The Bank hereby grants, bargains, sells, assigns, transfers 
and sets over unto the Trust Company, all of its property and assets 
of every kind, character and description, real, personal and mixed, as 
owned and possessed by it, at the close of its business on July 22, 1930, 
and including all of its cash, currency, gold, silver, specie, notes whether 
promissory, judgment or collateral, together with any and all collateral 
securing said notes, trade acceptances, accounts receivable, choses in 
action, stocks, bonds, judgments and mortgages, together with the bonds 
thereby secured. Complete schedules of said property and assets shall 
forthwith be made which schedules shall contain a sufficient description 
of each item of: property to reasonably identify it, and shall be authenti- 
cated by the signatures of the parties thereto, and be and become a part 
hereof.’’ 
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The statutory liability of the stockholders of the Bank was not an 
asset of the Bank. It is a liability imposed by statute on the stock- 
holders, which is enforceable against them only in the manner pointed 
out by the statute. The Bank itself had no right or obligation to en- 
force the statutory obligation, and therefore could not assign it. 

In paragraph eighth of the agreement it is provided as follows: 
‘**Kighth: The Bank will not again engage in business without the con- 
sent of the Trust Company and in order to effectuate the assignment 
of the stockholders’ liability under the law of the United States Here- 
inbefore made and to better enable the Trust Company to enforce such 
liability, the corporate existence of the Bank shall be continued until 
the absorption and liquidation of its assets is completed, and the lia- 
bility of its assets is completed, and the liability of the stockholders may 
be enforced for the payment and collection of any deficit that may 
result from the absorption and liquidation of such assets. To better 
evidence this liability, the Bank will execute, pursuant to resolution 
of its Board of Directors duly adopted, a note payable to the order of 
the Trust Company sixty (60) days after demand, in the sum of One 
Hundred Thousand ($100,000.00) Dollars, which note shall be au- 
thenticated by the signature of the President and cashier of the Bank 
and its corporate seal.’’ This paragraph is entirely ultra vires the 
Bank. It had no power to assign the stockholders’ liability, or to give 
a note for $100,000 to effectuate such an assignment. 

We therefore hold that the statement of claim fails to state a cause 
of action upon which relief may be granted, and will enter an order 
dismissing the action on that ground. 

An order in accordance with this opinion may be submitted. 


DEDUCTION OF CHARITABLE BEQUESTS FOR 
ESTATE TAX PURPOSES 


Burdick vy. Commissioner of Internal Revenue, United States Circuit 
Court of Appeals, 117 Fed. Rep. (2d) 972 





A testator left a will in which he bequeathed certain sums of 
money to such educational institutions as his sister and nephew 
might select. The will also provided that if such selection were not 
made within one year after the probate of his will, then the charit- 
able bequests were to fail and the money was to be added to and 
form a part of his residuary estate. It was held that the testator 
made the effectiveness of the bequests wholly dependent upon action 
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to be taken by two persons under a power they were free to exercise 
or not. There was nothing mandatory about it in the will and no 
one had the legal right to require them to make any selection at 
all. It was, therefore, impossible to determine whether the bequests 
would by the terms of his will become a part of his residuary estate. 
This made their character too uncertain to make them deductible 
within provisions of the statute authorizing deduction for estate tax 
purposes of bequests to a corporation organized for religious, charit- 
able, scientific and educational purposes. Revenue Act 1926, § 303 
(a) (3), 26 U.S. C. A. Int. Rev. Acts, page 234. 


Petition to Review a Decision of the Board of Tax Appeals. 
Petition by Charles Lalor Burdick and another, trustees of the last 
will and testament of Willard A. Lalor, deceased, to review a decision 
of the Board of Tax Appeals redetermining a deficiency in the federal 
estate taxes imposed by the Commissioner of Internal Revenue. 
Decision affirmed. 


Townsend & Lewis, of New York City (Dallas 8S. Townsend, Joseph 
Wadsworth, and Ralph M. Jerskey, all of New York City, of counsel), 
for petitioners. 

Samuel O. Clark, Jr., Asst. Atty. Gen. and Sewall Key and Helen 
R. Carloss, Sp. Assts. to Atty. Gen. for respondent. 


CHASE, C. J.—The petitioners are trustees under the will of 
Willard A. Lalor who died a resident of the District of Columbia Octo- 
ber 9, 1934. The federal estate tax return was filed in the office of 
the Collector for the Second New York District and in it a deduction 
was taken under See. 303(a) (3) of the Revenue Act of 1926, 26 
U. 8. C. A. Int. Rev. Acts, page 234, to the amount of $400,000 as a 
charitable bequest to the Lalor Foundation, Inc., which was concededly 
a corporation organized and operated for purposes which come within 
the statute. The Commissioner disallowed the deduction and the Board 
of Tax Appeals did likewise. 

In the decedent’s will, which was probated on March 20, 1935, there 
was a bequest of $100,000 to such educational institution as his sister 
Anna Lalor Burdick might select and another of $300,000 to such like 
institution as might be selected by his nephew, Charles Lalor Bur- 
dick. It was stated that he had discussed his wishes and expectations 
with them and that he intended to request each to make the selection 
“‘at this time’’ and in the event that such selections were made his 
executor was directed to pay the bequests to the educational institu- 
tions selected in the manner and upon the terms to be set forth in 
written instructions to be filed with the will. In the event that such 
instructions were filed with the will his nephew and sister, if they sur- 
vived the testator, were given the power, to be exercised within one 
year after probate of the will, to change the educational institutions 
already selected, with or without a modification of the terms and con- 
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ditions under which the bequests should be received and held. And 
the will also provided that: 


‘‘In the event no instructions in writing given by Anna Lalor Bur- 
dick and/or Charles Lalor Burdick shall have been so endorsed and 
filed with my Will and in the event my Executor hereinafter named 
shall not receive within one year after the date upon which my Will 
shall have been probated from either of them a notice in writing desig- 
nating the educational institution or institutions to the Trustees of 
which my Executor shall make payment of the bequests herein made, I 
direct that the legacy in respect of which there shall have been such 
a failure of selection shall lapse and the amount thereof shall be added 
to and form a part of my residuary estate.’’ 


No designation of an educational institution or institutions was 
made before the testator died nor until October 14, 1935 when the Lalor 
Foundation, Inc., was named and thereafter the bequests were paid 
to it. 


The statute under which the deduction was claimed is applicable 
to testamentary dispositions only. Taft v. Commissioner, 304 U. S. 
351, 58 S. Ct. 891, 82 L. Ed. 1393. Its purpose is to encourage testators. 
to make charitable gifts. Y. M. C. A. v. Davis, 264 U. S. 47, 44S. Ct. 
291, 68 L. Ed. 558. And the gifts so made are to be valued as of the 
date of death for the purpose of determining the amount of the deduc- 
tion. Ithaca Trust Co. v. United States, 279 U. S. 151, 49 S. Ct. 291, 
73 L. Ed. 647. A condition precedent to the coming into effect of a 
right to deduct is that there shall be in substance an absolute testa- 
mentary gift to a corporation of the nature prescribed. When the be- 
quest, though charitable, is at the time of death contingent and uncer- 
tain ever to take effect no deduction may be allowed. Knoernschild v. 
Commissioner, 7 Cir., 97 F. 2d 213; Mississippi Valley Trust Co. v. 
Commissioner, 8 Cir., 72 F. 2d 197. See, also Davison v. Commissioner,. 
2 Cir., 81 F. 2d 16. 

But there are varying degrees of uncertainty and if the gift is in 
terms effective as of the time the testator died and only an improbable 
diminution in funds available to pay it creates the contingency it is not 
too uncertain to be treated as absolute for purposes of deduction. Ithaca 
Trust Co. v. United States, supra. So, too, where the testamentary gift 
is absolute in terms in so far as the testator could make it, and uncer- 
tain only in the sense that the decedent’s will in that respect is subject 
to limitations beyond his control, the deduction is allowable when it 
becomes certain that the bequest is valid. Humphrey v. Millard, 2 Cir, 
79 F. 2d 107; Dimock v. Corwin, 2 Cir., 99 F. 2d 799; Commissioner v. 
First Nat. Bank, 5 Cir., 102 F. 2d 129; T. R. 80; Art. 47, Par. 1. 

At the date of his death, these bequests were in terms entirely de- 
pendent for their effectiveness upon a designation to be made by the 
testator’s nephew and sister within one year after the probate of the 
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will and which he recognized might not be so made when he expressly 
provided for the inclusion of the amount of each bequest in his re- 
siduary estate if no such designation was made. The situation comes 
within the second paragraph of T. R. 80; Art. 47 providing that if the 
gift may be diverted in whole or in part by the exercise of a power by 
the legatee, devisee, donee or trustee to a use or purpose which would 
have made it not deductible had the testator so provided directly in 
his will the ‘‘deduction will be limited to that portion, if any, of the 
property or fund which is exempt from an exercise of such power.”’ 
This regulation has long been in effect and must be taken to have been 
approved by Congress since it has reenacted the deduction provisions 
of the statute without changing the effect of the regulation. Helvering v. 
Reynolds Co., 306 U. 8. 110, 59 S. Ct. 423, 83 L. Ed. 536. It stands 
as the law which controls the present situation. Here the testator made 
the effectiveness of the bequests wholly dependent upon action to be 
taken by two persons under a power they were free to exercise or not. 
There was nothing mandatory about it in the will and no one had the 
legal right to require them to make any designation at all. It was, 
therefore, impossible to determine whether the bequests would by the 
terms of his will become a part of his residuary estate. This made their 
character too uncertain to make them deductible within provisions of 
the above statute. 
Affirmed. 


DRAFTS ISSUED TO PERSONS USING ASSUMED 
NAMES 


Fidelity & Deposit Co. of Maryland v. Union Trust Co. of Rochester, 
N. Y., United States District Court, W. D. New York, 
37 Fed. Supp. 3 


An insurance company issued drafts in settlement of fraudulent 
accident claims to payees in assumed names. In their negotiations 
for settlement, the payees were known to the insurance company 
only by their assumed names. Moreover, the drafts were indorsed 
by the payees in their assumed names. It was held that the payees 
could transfer title to the drafts. Although the insurance company 
was induced to issue the drafts by fraud, it dealt with the payees 
as claimants and authorized its agent, in its name, to issue drafts to 
them. The insurance company, therefore, intended to authorize 
the drafts to be issued to the persons using the assumed names, and 
consequently there was no forgery of the payees’ indorsements. Since 
the payees’ indorsements were not forged, defendant bank was not 
liable to the insurance company on its subsequent indorsement of 
the drafts. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §588. 
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Action by the Fidelity & Deposit Company of Maryland, as subrogee 
of the London Guarantee & Accident Company, Limited, against the 
Union Trust Company of Rochester, New York, to recover the amount 
of three drafts. 

Judgment for plaintiff on one draft. 

Raines & Raines, of: Rochester, N. Y., for plaintiff. 

Harris, Beach, Folger, Bacon & Keating of Rochester, N. Y. (Ken- 
neth B. Keating, of Rochester, N. Y., of counsel) for defendant. 





BURKE, D. J.—This suit involves three separate drafts drawn by 
the London Guarantee and Accident Company, Ltd., hereinafter called 
London, in payment of three separate fraudulent accident claims. 
O’Connell, an adjuster for London, conspired with one Kauffman, a 
doctor, and others to arrange for and present fraudulent claims for 
damages based upon faked automobile accidents. O’Connell in each 
case reported the result of his supposed investigation of the accident to 
his company with his recommendation for settlement and obtained 
authority for settlement in certain specified amounts. Pursuant to said 
authority he issued drafts in settlement of the claims. The drafts were 
signed in the name of London by O’Connell. One of the drafts was 
issued to James Giambrone and Josephine Giambrone in the amount of 
$2,500, another to the order of Donald Gilbert in the amount of $300 
and another to the order of Sally Johnson in the amount of $1,200. As 
to the Giambrone draft the facts are in dispute as to whether it was 
endorsed by either of the payees. In the case of the other two drafts, 
the names of Donald Gilbert and Sally Johnson were assumed names 
used by actual but fraudulent claimants in the scheme of fraud and the 
names were assumed to further the purpose of the fraud. They did, 
however, concededly endorse the drafts using their assumed names. All 
of the drafts were endorsed by Kauffman and deposited by him in the 
defendant bank where he had an account. The defendant bank then 
endorsed the drafts with the endorsement: ‘‘Pay to the order of any 
bank, banker, or trust company. All prior endorsements guaranteed.’’ It 
then sent the drafts to its forwarding agent in New York for collection. 
The drafts were paid in due course. O’Connell and Kauffman were 
convicted of grand larceny based upon their acts in connection with 
these faked claims and others. The plaintiff, Fidelity and Deposit 
Company of Maryland, had issued to London a fidelity bond covering 
its employees. By reason of its obligation on the bond it paid London 
an amount in excess of the total amount involved in these drafts. The 
amount as so paid covered other deficiencies of O’Connell and included 
the amounts in consideration here. The plaintiff now sues as subrogee 
to the rights of London to recover the amount of the three drafts claim- 
ing that they were all forged endorsements. 

The disputed questions of fact regarding the endorsement of the 
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Giambrone draft by the payees are resolved in favor of the plaintiff. 
In my opinion Kauffman’s testimony is not entitled to credence. The 
evidence establishes that James Giambrone was able to write and to 
sign his name but that Josephine Giambrone was not. Kauffman’s 
story that he had them both practice signing their names for fifteen or 
twenty minutes before endorsing the drafts, is fantastic and does not 
square with practicality. According to Kauffman, when Josephine Giam- 
brone signed the draft her hand was guided by Anna Polumbo, who 
was not available as a witness at the trial. The evidence convinces me 
that neither of the Giambrones endorsed the draft but that Kauffman 
signed their names to it. 


Frank Graves and Bernice Levin were engaged with O’Connell in 
the scheme to defraud the insurance company. To further their pur- 
pose and to conceal their identities, they assumed the names of Donald 
Gilbert and Sally Johnson respectively. Their negotiations and the 
drafts in settlement of their fraudulent claims were issued to them in 
their assumed names and endorsed by them under those names. They 
were real persons although they were using aliases to aid them in their 
fraudulent scheme. The intent of the drawer of the draft should govern 
in determining whether there was a forgery. London intended to 
authorize drafts to be issued to the persons calling themselves ‘‘Gilbert’’ 
and ‘‘Johnson.’’ True the authorization was procured by fraud but 
the defendant is not responsible for that. It is only responsible if the 
endorsements of the payees were forged. If Graves and Levin had 
made claims in their real names and the drafts had been issued to 
Graves and Levin, although the authorization was procured by fraud in 
the same manner as appears here, it seems clear that there would have 
been no forgery and that the bank would not be liable. The rule that 
the intent of the drawer should govern is not altered by the fact that 
they used aliases instead of their real names. ‘‘Gilbert’’ and ‘‘ John- 
son’’ were known to London as such in their negotiations for settle- 
ment. They had filed their claims under such names. London intended 
to issued drafts to ‘‘Gilbert’’ and ‘‘Johnson”’ in settlement of those 
claims. London intended to pay the persons who filed the claims. ‘‘In 
determining whether there was a forgery, the true test is whether or not 
the indorsement of the name of the payee was made by the person who 
was intended by the drawer to be the payee. If such person indorsed, 
there is no forgery.’’ Halsey v. Bank of New York, 270 N. Y. 134, 
138, 200 N. E. 671, 673. See also Cohen v. Lincoln Savings Bank, 275 
N. Y. 399, 403, 10 N. E. 2d 457, 112 A. L. R. 1424. 

‘‘Although one may be deceived as to the name of the man with 
whom he is dealing, if he dealt with and intended to deal with the 
visible person before him the check may properly be indorsed by the 
impostor.’’? Halsey v. Bank of New York, supra, cited in Cohen v. 
Lincoln Savings Bank, supra. London, although induced to do so by 
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fraud, dealt with ‘‘Gilbert’’ and ‘‘Johnson”’ as claimants and author- 
ized O’Connell, in its name, to issue drafts to them. In the Cohen case, 
where the plaintiff was granted judgment on the ground that the 
endorsement of an impostor was a forgery, the court held that there 
was no antecedent fraud by which the plaintiff was induced to deal with 
the impostor. The rule is definitely established that ‘‘only a payee 
named in the instrument or identified by previous dealings and intended 
to be described by that name can transfer title to the instrument.’’ 
Cohen v. Lincoln Savings Bank, supra. Applying that rule to the case 
at bar ‘‘Gilbert’’ and ‘‘Johnson’’ could transfer title to the drafts 
because they were identified by previous dealings with Londen and 
intended by London to be described by those names in the drafts issued 
to them. 

In Shipman v. Bank of State of New York, 126 N. Y. 318, 27 N. E. 
371, 12 L. R. A. 791, 22 Am. St. Rep. 821, the defendant paid the checks 
to a third person, upon an endorsement thereon of the payees named, 
forged by Bedell, an employee, who converted the proceeds to his own 
use. This case involved twenty-seven checks. In sixteen of those the 
names of payees were not the names of real persons. As to those checks 
the plaintiffs were led by fraud on the part of Bedell, an employee, to 
believe that such payees were real persons. In fact the payees had no 
existence. In each case the endorsement was forged by Bedell. The 
fact that the payees were non-existent distinguishes it from the case at 
bar where the payees were real persons but were known to London in 
its dealings with them by assumed names. In United Cigar Stores Co. 
v. American Raw Silk Co., 184 App. Div. 217, 170 N. Y. S. 480, the 
check in question was payable to the order of Lieutenant Parks. It 
was delivered by the defendant to Peterson with instructions to deliver 
it to Parks for the purpose of being used as a donation to a charitable 
fund. There was no such person as Parks. Peterson was an impostor. 
He procured payment of the check after having endorsed ‘‘Parks’’ 
name thereon. This is clearly a case of a non-existent payee. So also 
is Strang v. Westchester County National Bank, 235 N. Y. 68, 138 N. E. 
739, 740. There the draft in question was endorsed by Bushnell, a 
lawyer, in the name of Remsen, the payee. There was no such person 
as Remsen. There Judge Cardozo wrote: ‘‘A different case would be 
here if the plaintiff had dealt with Bushnell in the belief that he was 
Remsen, intending to make payment to the person then before her, 
though lured into that intention by his assumption of a fictitious name. 
In such circumstances, nice distinctions would have to be drawn to 
determine whether the crime was forgery or something else.’’ Hart- 
ford v. Greenwich Bank, 157 App. Div. 448, 142 N. Y. S. 387, affirmed 
in 215 N. Y. 726, 109 N. E. 1077, is distinguishable from the case at 
bar. There the court held the endorsement not to be a forgery. This 
case was expressly overruled by the Court of Appeals in Ulmann Co. 
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y. Central Union Trust Co., 257 N. Y. 563, 178 N. E. 796, on the author- 
ity of Strang v. Westchester County National Bank, supra and United 
Cigar Stores Co. v. American Raw Silk Co., supra. In that case the 
plaintiff’s assignor, the Great Atlantic & Pacific Tea Company, had an 
employee named Rypinski. Through Rypinski’s fraud the company 
was induced to believe that it had purchased merchandise from James 
Wilson. Rypinski had used the name of Wilson on billheads to induce 
the company to believe that it owed Wilson money. Checks for the 
merchandise were made payable by the company to Wilson. Rypinski 
endorsed the checks in the name of Wilson. There was no person who 
had any dealings with the tea company in inducing it to make the 
checks payable to Wilson except Rypinski, its own employee. It can 
hardly be said that the tea company intended to make checks for mer- 
chandise payable to the order of its own employee. Other than its own 
employee, there was no person in existence as the payee of the checks. 
The cases cited as authority for overruling Hartford v. Greenwich Bank, 
supra; Strang v. Westchester County National Bank, supra, and United 
Cigar Stores Co. v. American Raw Silk Co., supra, seem to point to the 
fact that that was the reason for overruling it, namely, that there was 
no such person calling himself Wilson except the employee who pro- 
eured the fraud. The facts are quite different in the case at bar. 
“‘Gilbert’’ and ‘‘Johnson’’ were actual persons using assumed names 
who had filed claims and had gone through the fraudulent practice of 
being examined in connection with the claims. 

It had been the practice of London for some years to make its drafts 
in settlement of claims payable at the Chemical Bank and Trust Com- 
pany of New York. When these drafts came in through the clearing 
house, they were sent by the Chemical Bank to the New York office 
of London. London then examined them and sent a check each after- 
noon to the Chemical Bank to cover the drafts accepted by London. The 
drafts that were refused were returned to the Chemical Bank with a 
notation as to the reason for refusal. The accepted drafts were then 
paid by the Chemical Bank, not out of London’s money held by the 
Chemical Bank as a depositor, but out of the proceeds of particular 
checks sent by London for the particular purpose of paying the accepted 
drafts. Under such practice London was the drawee. The Chemical 
Bank was merely the place or agency through which London paid its 
drafts. When the Chemical Bank paid the drafts, it paid them only 
after London had accepted them, had furnished funds for the particular 
purpose of paying them, and had instructed the Chemical Bank to pay. 
It was not acting as a debtor of London in making payment. London, 
by having accepted the drafts for payment and having furnished funds 
to the Chemical Bank for payment, is not estopped from recovering 
from the defendant on its endorsement, if the endorsements of the payees 
were forged. The obligation of the defendant on its endorsement ran 
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to London as the drawee. New York Negotiable Instruments Law, 
Consol. Laws, ¢e. 38, Section 350-c. 


On the trial the plaintiff relied on secondary evidence to prove the 
eoverage for O’Connell’s defalcations at the time the drafts in question 
were issued and paid. The failure to produce the original bonds and 
schedules of coverage was reasonably explained. The admission of 
secondary evidence as to their contents was justified under the circum- 
stances. The evidence fairly establishes that plaintiff was liable on its 
fidelity bonds issued to London for O’Connell’s defaleations. Its Excess 
Commercial Blanket Bond became effective February 1, 1931, prior to 
all the transactions in question here, and the coverage afforded thereby 
was far in excess of the amounts involved here. 

Plaintiff paid on account of its liability on fidelity bonds issued to 
London $12,622. The entire amount was for O’Connell’s defalcations. 
Plaintiff has recovered $2,930 as a result of legal proceedings brought 
against O’Connell based on his fraudulent transactions. The defendant 
contends that the amount that plaintiff recovered against O’Connell 
must be regarded as a set-off against any judgment recovered against 
the defendant. Yanowe & Co. v. American Exchange Irving Trust Co., 
226 App. Div. 530, 234 N. Y. 8. 603, 604, cited by defendant, does not 
sustain its position. In that case the forger had paid the proceeds of 
three of the forged checks to the plaintiff who sought recovery from the 
defendant. There the court held the defendant was entitled to credit 
for the amounts so paid and in so holding said: ‘‘Shipman v. Bank of 
State of New York, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 
Am. St. Rep. 821, relied on by the respondent, is not an authority to 
the contrary. There the forger had been guilty of many collateral 
frauds; he had made some payments from the proceeds of these frauds 
to ereditors of the plaintiffs; but, in the language of O’Brien, J.: ‘It 
was not shown by what funds or in what manner Bedell made good to 
the payees the amount of the checks intended for them. None of the 
money paid by him was traced to the defendant.’ For that reason it 

was held that the defending bank could not demand the application of 
these payments against that portion of the plaintiffs’ loss for which 
it was responsible. The averment in the case at bar, however, is that 
the identical money received by the forger from the bank was turned 
over to the payee. The plaintiff benefited by these payments to its 
creditors. It had the same advantage from them that it would have 
had if the checks had been directly paid to the named payees. If the 
affidavit of the forger is assumed to be true, the plaintiff should not be 
allowed to recover from the bank the very moneys which have already 
been applied to its use.’’ Here there is no suggestion that the moneys 
recovered from O’Connell as a result of legal proceedings against him 
were the identical moneys that he received as a result of his fraudulent 
transactions. In fact, the opposite conclusion is the only reasonable 
one. 
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Plaintiff is entitled to recover from the defendant the amount of 
the Giambrone draft with interest from the date that it paid the loss. 
Submit findings and conclusions in accord herewith on notice. 


GIFT IN “CONTEMPLATION OF DEATH” 
SUBJECT TO ESTATE TAX: 


Worcester County Trust Co. v. United States, 35 Fed. Supp. 970 


The words ‘‘in contemplation of death,’’ in the revenue act tax- 


ing transfers ‘‘in contemplation of death,’’ mean that the thought 
of death is the impelling and controlling cause of the transfers. As 
stated in Article 16, Treasury Regulations 80 (1934), the phrases as 
used in the statute are not limited to contemplation of imminent 
death or to an apprehension that death is near at hand. Revenue 
Act 1926, § 302(c), as amended by Revenue Act 1932, § 803(a), 
26 U. S. C. A. Int. Rev. Acts, page 228. 

In this case the decedent retained a life interest in the income 
of trust funds given to his nieces and nephew. It was held that this 
was a circumstance to be considered in determining whether gifts 
were ‘‘in contemplation of death’’ within the revenue act, so that 
the trust funds would be regarded as part of decedent’s effects for 
estate tax purposes, 


Action by the Worcester County Trust Company, executor under 
the will of Erwin E. Aldrich, deceased, against the United States of 
America to recover a portion of federal estate taxes paid by the plaintiff. 

Judgment for defendant. 

Merrill S. June and Bradley B. Gilman, both of Worcester, Mass., 
for plaintiff. 

Edmund J. Brandon, U. S. Atty., and C. Keefe Hurley, Asst. U. 8. 
Atty., both of Boston, Mass., Samuel O. Clark, Jr., Asst. Atty. Gen., 
and Andrew D. Sharpe, and James P. Garland, Sp. Assts. to Atty. Gen., 
for defendant. 


McLELLAN, D. J.—This action is for the recovery of a portion of 
the federal estate taxes paid by the plaintiff as executor of the will of 
Erwin E. Aldrich. 

The case was heard upon an agreed statement of the facts, and 
upon documentary and oral evidence. 

The only real controversy between the parties is whether gifts by 
the decedent of the total approximate value of $105,000 were made in 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§601, 1524. 
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contemplation of death within the meaning of Section 302 of the Reve- 
nue Act of 1926, as amended by Section 803 (a) of the Revenue Act of 
1932, 26 U.S. C. A. Int. Rev. Acts, page 228, reading in part as follows: 


‘‘The value of the gross estate of the decedent shall be determined 
by including the value at the time of his death of all property, real or 
personal, tangible or intangible, wherever situated .. . 

**(e) To the extent of any interest therein of which the decedent 
has at any time made a transfer, by trust or otherwise, in contempla- 
tion of or intended to take effect in possession or enjoyment at or after 
his death,.... 


Findings of Fact 


On the basis of agreed facts, the documentary evidence, and such 
of the testimony as I believe accurate, I find as follows: 

The decedent, Erwin E. Aldrich, being about 80 years of age in 
December, 1935, was born in about the year 1855. He was a deaf mute 
and unmarried. As early as 1919, when he was about 64 years of 
age, he had an irregular heart, some congestive failure, and began to 
take digitalis intermittently on the advice of his physician. Thus early, 
also, he had an edema, or swelling, of the legs (stenographiec record, 
page 39, near bottom). This was due to his then heart trouble. The 
decedent was nevertheless then and for years thereafter able to do from 
time to time such chores as raking leaves and caring for a furnace. The 
credible evidence was that Mr. Aldrich’s heart condition was no indi- 
cation that death was rapidly approaching, where, as was the case, he 
responded quickly to treatment and rest, and I so find as of the year 
1919. It is not easy upon the evidence to determine exactly how the 
decedent’s heart trouble developed during the next seven or eight years. 
It did, however, persist, and become gradually worse. His physician, 
having been asked to explain Mr. Aldrich’s heart condition prior to 
1927, answered, and I find, that ‘‘He had an arteriosclerotic heart 
disease with irregular pulse, and at times would have congestive failure, 
that is, when the heart would not quite do its work, and I would give 
him the heart medicine and the diuretics, and he would clear up each 
time, and he went along year after year, as some of them do, with a 
gradual—gradually failing heart muscle that responded well to the 
digitalis and diuretics ... .”’ 

From time to time during the eight or ten years before 1927, the 
decedent was treated sometimes for heart disease and other times for 
coughs, colds, and bowel upsets. His physician, called on behalf of the 
plaintiff, testified in redirect examination in substance that during these 
years there was no severe heart condition, and that it became severe 
during the last three or four years prior to his death, which occurred 
in.1935. But whatever is meant by the term ‘‘severe’’ as here used, the 
facts as frankly disclosed by the physician when his recollection was 
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refreshed are that he had a disease of the heart so serious as to be ac- 
companied by shortness of breath, swelling of the legs, and necessity for 
digitalis and rest. 

Having traced the decedent’s medical history as disclosed by such 
portions of the evidence as I accept as accurate, and before reaching the 
month of September, 1927, it seems desirable to go back some years and 
indicate the decedent’s mode of life and his relationship to the natural 
objects of his bounty. 

In 1913, the decedent went to live in Worcester with his sister, Mrs. 
Hattie B. Metcalfe, where he paid for his room, board, laundry, and 
attentive care the sum of $6 a week. So far as his health permitted, 
he did some work about the place, such as caring for the furnace and 
the raking of leaves, and in the earlier years the care of some chickens. 
Such work as the decedent did, especially after 1919, when his heart 
disease had been discovered, plus the $6 a week, was insufficient com- 
pensation for all that he received by way of necessities and luxuries. 
For all that he received, he ought to have been, and I infer and find 
that he was, grateful. 

The plaintiff’s brief urges that ‘‘On all the evidence, the motive 
for the 1927 gift was the payment of Aldrich’s obligation to his sister 
for her care of him since 1915.’’ I am not satisfied upon the evidence 
and the reasonable inferences therefrom that such was even one of the 
motives for the decedent’s gifts to his nieces and nephew. I find it was 
not a dominant or primary motive therefor. The dominant motive was 
far otherwise. 

We approach the time of the gifts. In September, 1927, the de- 
cedent’s physician attended him five times, not for a cold or a cough, 
but for a heart failure accompanied by swollen legs and shortness of 
breath (stenographie record, pp. 34 and 35). From this the decedent 
rallied. How soon thereafter he gave thought to the gifts I do not 
know. At any rate, it was as soon as November 9 of the same year. 
On that day George Avery White, Esquire, now president of the Worces- 
ter County Trust Company, but then a lawyer practising in Worcester, 
was called to see Mrs. Gladys M. Metcalfe, wife of a nephew of the 
decedent, and Mr. Charles A. Barton, vice-president of the Worcester 
County Trust Company. Mrs. Metcalfe was then acting for the deced- 
ent, and any evidence to the contrary notwithstanding, I am certain 
that she asked Mr. White to prepare not only certain instruments of 
transfer and a codicil to the decedent’s will, but also the declarations 
of trust hereafter described. This view is confirmed by Mr. White’s 
notes taken at that time, and by his testimony given after refreshing 
his recollection therefrom. Mr. White’s notes from which he refreshed 
his recollection read: ‘‘ Allen Robert and R. Louise to execute an agree- 
ment with Trust Company to hold securities with power to hold with- 
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out liability and pay income during life of Erwin E. Aldrich to him, 
and at his death to owner of securities, and to then turn over property 
to owner or estate of owner—irrevocable until death of Erwin E. Ald- 
rich.”’ 

In the plaintiff’s brief the following appears: ‘‘ At the close of the 
trial the Court indicated that a finding would be made that the de- 
cedent, when making the three gifts, knew that the three trusts would 
be executed by his nieces and nephew. . . . We believe a correct find- 
ing would be that the nieces and nephews agreed with each other before 
the gifts that the trusts would be established but that Aldrich knew 
nothing of the trusts until after the gifts. Mr. Barton and Mr. White 
knew of the proposed trusts but Aldrich did not.’’ 

I ean make no such finding. To put it cautiously, the plaintiff has 
failed to show by the greater weight of the credible evidence that the 
decedent did not then understand that he was to have an equitable life 
estate in the income from the property which he gave to his two nieces 
and his nephew. 

As early as the next day after Mr. White’s interview with Mrs. Met- 
ealfe and Mr. Barton, namely, on November 10, 1927, Mr. White pre- 
pared instruments of transfer, in one of which the decedent’s niece, 
R. Louise Metcalfe, was the donee, and in another a niece, Alice M. 
Swift, was the donee, and in the third his nephew, Robert D. Metcalfe, 
was the donee. Each instrument purported to transfer securities of 
the approximate value of $35,000. Typical of these instruments is the 
first one, reading in part: 


‘‘T Erwin E. Aldrich, desiring to benefit my niece, R. Louise Met- 
ealfe, now residing in New York City, hereby give and transfer to her 
the following securities owned by me, possession of which securities has 
been this day delivered to my said niece. In making this gift I make 
it as an outright and unconditional gift for the reason that I have 
property which yields me an income largely in excess of my needs, and 
I desire my said niece to have and enjoy this property during my life- 
time instead of waiting for it until after my decease :—’’ 


I have already found that I do not believe that the decedent was 
kept in ignorance of the proposed trusts, and so I do not believe that 
the donor’s purpose was to permit the donees to have and enjoy the 
property transferred during his lifetime instead of waiting for it until 
after his death. In passing it may be added that the same idea ex- 
pressed in the instruments of transfer appears in United States v. 
Wells, 283 U. S. 102, at page 118, 51 S. Ct. 446, at page 452, 75 L. Ed. 
867, where the court said: ‘‘It is common knowledge that a frequent 
inducement [for a gift inter vivos] is not only the desire to be re- 
lieved of responsibilities, but to have children, or others who may be 
the appropriate objects of the donor’s bounty, independently established 
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with competencies of their own, without being compelled to await the 
death of the donor and without particular consideration of that event.’’ 

On November 10, Mr. White had also prepared a codicil to the de- 
cedent’s will which purported to bequeath $35,000 to a nephew and a 
like amount to a niece who then received no gifts from the decedent. 
Whether Mr. White had then also prepared the trust instrument is a 
matter of considerable doubt, when one stops to consider the imperfec- 
tions of human memory and the lapse of time between the events here 
considered and the time when the trial occurred. 

I am able to make no affirmative finding as to precisely when the 
trust instruments were in fact prepared, except to say that it was 
either on the 10th or the 11th of November. On November 10, 1927, 
the decedent, accompanied by his niece, R. Louise Metcalfe, went to 
Mr. White’s office and there the decedent was introduced to Mr. White. 
The decedent then conferred in writing with Mr. White. Notes of the 
interview were received in evidence as plaintiff’s Exhibit 3, and recite 
in question and answer form that the decedent had there the securities 
he wished to give away, that the value of each set of securities was 
$35,000, that the gifts were intended to be outright, that a paper pre- 
sented to him was the codicil to his will, which he would like to have 
witnessed, that he intended at once to transfer some securities to his 
two nieces and his nephew, that the instrument drawn for such pur- 
pose was in accordance with his wishes, that the statements regarding 
the outright gifts which he intended to make at that time were as he 
wished them, and that he was making the gifts and the codicil volun- 
tarily and that no one was urging him to do so. 

Exhibit 3 contains no reference to any trust instruments, but as 
heretofore stated, I cannot on all the evidence find that such trusts were 
not contemplated as part of this same transaction. On this 10th day 
of November, 1927, the decedent executed the instruments of transfer 
and the codicils to his will. On that day or the next the donees turned 
over the securities which they had received from the decedent to the 
Worcester Bank and Trust Company (now the Worcester County Trust 
Company), and declarations of trust dated November 11, 1927, were 
executed on behalf of the trustee by the same Mr. Barton who was 
present at the interveiw on November 9 heretofore described. Each of 
the three trust instruments provided for an equitable life estate in the 
income of the property in question, and in each instance the beneficiary 
of the three trusts signed an acceptance of the provisions of the trust 
instrument. I find as a fact that the instruments of transfer, the codicil 
to the will, and the trusts were all parts of a single plan, and that in 
spite of the purpose expressed in the instruments of transfer, the de- 
cedent’s motive was not to permit his two nieces and nephew to enjoy 
the property during his lifetime ‘‘instead of waiting for it until after 
his decease.’’ 
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The decedent, never having recovered from heart disease, lived for 
about eight years and died in December, 1935. As heretofore stated, all 
things have occurred entitling the plaintiff to recover from the defend- 
ant $10,908.29 with interest according to law if the transaction hereto- 
fore described did not constitute a transfer in contemplation of death, 
and entitling the defendant to judgment if such transfer was made in 
contemplation of death. 

Upon all the evidence, I find further as a fact that the transfers 
here in question were made in contemplation of death within the mean- 
ing of Section 302 of the Revenue Act of 1926, as amended by Section 
803 of the Revenue Act of 1932. 


Conclusions of Law 


In view of the foregoing findings, especially the ultimate finding 
that the transfers here in question were made in contemplation of death, 
it follows that the property given away is to be regarded as part of 
the decedent’s effects for estate tax purposes. In view of this ultimate 
finding and the other findings, I should add that in making them I 
have recognized the duty of rejecting some of the evidence as inaccu- 
rate. This is not because the witnesses did not ordinarily try to state 
the facts as they are, but in part because human memory of events long 
past is sometimes frail, and recollections of honest men, refreshed by 
contemporaneous memoranda, may be trusted more readily than such 
as are not thus aided. 

Having found that the gifts were made in contemplation of death 
within the ‘‘meaning of Section 302 of the Revenue Act of 1926, as 
amended by Section 803 of the Revenue Act of 1932,’’ something may 
now be said as to the meaning I gave it before making the finding. Be- 
fore doing so, it seems almost unnecessary to call attention to the fact 
that the gifts were made before the law was changed, which now makes 
property given away, but in which the donor retains an interest, tax- 
able as part of his estate. This portion of the statute is not retroactive 
and not applicable. Hassett v. Welch, 303 U. S. 303, 58 S. Ct. 559, 82 
L. Ed. 858. 

The fact that in the case at bar the decedent retained a life interest 
in the income of the property is, however, one of the circumstances to 
be taken into consideration, and in a ease less clear than this, might, in 
connection with other circumstances, be determinative of the question 
whether a transfer was made in contemplation of death. In the case at 
bar, this circumstance, though considered, is not regarded as decisive. 
Had the decedent’s gifts been separable from the codicil and the trusts, 
the similitude to the effect of a testamentary disposition would have 
been lessened, but there would have remained cogent reasons for be- 
lieving that the transfers were made on contemplation of death. As to 
the moral obligation owing from the decedent to his sister, I have found 
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affirmatively that this did not constitute a dominant motive for the 
transfer to the decedent’s nieces and nephew. Though in the light of 
this finding the observation may seem immaterial, I may say that such 
a motive, however compelling, would not in my judgment be incon- 
sistent with the decedent’s having chosen a transfer in contemplation 
of death as a method of yielding to such a motive. In short, such mo- 
tives, one to satisfy a moral obligation, the other in contemplation of 
death, however strong each may be, are not exclusive of each other, 
either as to their existence or their strength. 

Be this as it may, the fact, as heretofore found, is that the deced- 
ent’s gratitude to his sister was, to say the least, not a dominant motive 
for the gifts made and the trusts created. 

The meaning I gave to the phrase ‘‘contemplation of death’’ before 
finding ultimately that the transfers here in question were so made, is 
the meaning taught by United States v. Wells, 283 U. S. 102, 51 S. Ct. 
446, 75 L. Ed. 867. It is my understanding that the words ‘‘i 

















in con- 
templation of death’’ mean that the thought of death is the impelling 
and controlling cause of the transfers and that as stated in Article 16, 
Treasury Regulations 80 (1934), the phrases as used in the statute are 
not limited to contemplation of imminent death or to an apprehension 
that death is near at hand. In making the ultimate finding that the 
gifts were made ‘‘in contemplation of death’’ I also accepted as one 
of the guides that portion of the Regulation above cited which says, as 
in substance does the Wells case, that the motive which induces the 
transfer must be such as leads to testamentary disposition and that ‘‘a 
gift inter vivos springs from a motive essentially associated with life 
rather than with death is not made in contemplation of death.”’ 

Judgment is to be entered for the defendant, with costs. 
















PROMISSORY NOTE FOR SERVICES RENDERED 


In re Schoenkerman’s Estate, Supreme Court of Wisconsin, 294 N. W. 
Rep. 810 












A moral obligation will operate as consideration for an execu- 
tory promise whenever the promissor has originally received value, 
material pecuniary benefit, under circumstances giving rise to a 
moral obligation on his part to pay for that which he has received. 

In this case decedent executed and delivered to his mother-in- 
law, a promissory note for $500 and to his sister-in-law, a note for 
$1,500 in consideration of the services rendered in caring for his 









NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §342. 
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home and children for a period of ten years. The services rendered 
consisted of cooking, maintaining the home, clothing and caring for 
the children. A claim was filed against the decedent’s estate for 
the amount of the notes. It was held that the moral obligation to 
pay for the services rendered to the decedent by his mother-in-law 
and sister-in-law afforded ample consideration for the notes executed 
and delivered to them in recognition of such obligation. The notes 


therefore became a legal obligation, enforceable against the maker’s 
estate. 


In the matter of the estate of Bern S. Schoenkerman, deceased. From 
an order allowing claims filed by Goldie Sucher and Ethel Sucher, 
Nathan L. Biller, executor of the estate, appeals. 

Affirmed. 

Claims of Goldie Sucher and Ethel Sucher against the estate of 
Bern S. Schoenkerman, deceased, filed June 7, 1939. From an order 
allowing the claims, entered February 7, 1940, the executor appeals. 
The facts are stated in the opinion. 

Herman A. Mosher, of Milwaukee, for appellant. 

Jos. G. Konop, of Milwaukee (Albert B. Houghton, of Milwaukee, 
of counsel), for respondents. 


FOWLER, J.—Goldie Sucher and Ethel Sucher filed claims against 
the estate of Bern S. Schoenkerman, deceased. The claimants were 
mother-in-law and sister-in-law, respectively, of the decedent. Both 
claims are for services rendered to the decedent during a series of years 
in caring for the decedent’s home and children. After continuance of 
the service for ten years the decedent executed and delivered to the 
mother-in-law his promissory note for $500 and to the sister-in-law his 
like note for $1,500. The claimants in their claims applied the amount 
of the notes upon the aggregates claimed, and demanded judgment for 
the difference. The mother-in-law’s claim aggregated $500 and the 
sister-in-law’s $4,610. The court allowed judgments for the amounts 
of the notes, but disallowed anything in excess of these sums. 

The wife of the deceased died in May, 1928. She was a daughter 
of the one claimant and sister of the other. At the time of the death 
the claimants were maintaining a home in Chicago. The mother kept 
the house, and the daughter was employed outside at $15 per week. 
The decedent had two children, a son thirteen years old and a daughter 
seventeen years old. At the solicitation of the decedent the mother and 
daughter broke up their home in Chicago, and went to Milwaukee, there 
to take care of the decedent’s home and the children and continued to 
do so until a short time before the death of the decedent, who died 
May 18, 1939. The notes were executed May 14, 1938, and were pay- 
able in eight months from date. In maintaining the decedent’s home, 
the mother did the cooking for the family and the daughter did the 
entire purchasing for the maintenance of the home and of the clothing 











THE BANKING LAW JOURNAL 449 


for the children. She took entire charge of the household and of ear- 
ing for the children and did everything of that nature that the wife 
and mother could have done had she lived. The appellant contends 
that the mother and daughter lived as members of the family and that 
their relations to the decedent were such that the services were gratuit- 
ous and intent to make compensation for them will not be presumed, 
but express agreement to pay therefor must be proved in order to war- 
rant compensation. This may be conceded. An express agreement 
was not proved. The trial court so found, and held that there was 
no legal obligation to pay for the services rendered except as was cov- 
ered by the notes, but that the notes were valid. The court did not 
state the basis of his holding that the notes were valid, but if such basis 
appears his ruling must be sustained. 

The crucial question in this case is whether there was consideration 
for the notes other than natural love and affection. If the sole con- 
sideration was the latter then there can be no recovery. In re Estate 
of Smith, 226 Wis. 556, 277 N. W. 141, 148. However, the Smith case 
recognizes the rule that a moral obligation will operate as considera- 
tion for an executory promise ‘‘whenever the promisor has originally 
received value, material pecuniary benefit, under circumstances giving 
rise to a moral obligation on his part to pay for that which he has 
received.’’ To this rule the opinion in the Smith case cites Park Falls 
State Bank v. Fordyce, 206 Wis. 628, 238 N. W. 516, 79 A. L. R. 1339; 
Elbinger v. Capitol & Teutonia Co., 208 Wis. 163, 242 N. W. 568; and 
Onsrud v. Paulsen, 219 Wis. 1, 261 N. W. 541. In the Elbinger case, 
supra, the rule is stated as above quoted. The rule as above stated 
was also applied in Re Estate of Hatten, 233 Wis. 199, 218, 288 N. W. 
278, wherein the Elbinger and Park Falls State Bank cases, supra, are 
cited in support. 

The appellant contends that as in this case the claimants were 
relatives of the deceased living in his family there was no legal obliga- 
tion on the part of the deceased to pay for the services rendered, and 
that a legal obligation must have existed in order to render the moral 
obligation rule applicable. If it be true that under the circumstances 
of this case the presumption arises that the services were gratuitous, 
a fact we need not and therefore do not decide, it does not follow that 
there must have been a legal obligation to compensate in order to con- 
stitute a moral obligation a good consideration. It is said of the Park 
Falls State Bank ease, supra, in the Elbinger case, supra, 208 Wis. 
page 165, 242 N. W. page 568: ‘‘We there repudiated, as too narrow, 
the principle obtaining in some jurisdictions that in order for a moral 
‘ obligation to be sufficient to support an executory promise there must 
have been a pre-existing legal obligation to do the thing promised, 
which, for some reason, as the statute of limitations, discharge in 
bankruptey, or the like, is unenforcible.’’ 
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In the instant case the decedent was manifestly under a moral ob- 
ligation to pay the claimants in addition to what they had received for 
their ten years of service to him. In executing and delivering the 
notes to them he plainly recognized that obligation and from any point 
of view it afforded more than ample consideration for the notes. The 
notes were negotiable instruments. They recite that they were executed 
for ‘‘value received.’’ There is a presumption that they were given 
for a consideration. As a moral obligation existed to pay for the great 
excess of value of the services received by the decedent over the value 
of the board and lodging received from the decedent by the claimants, 
that moral obligation will be presumed to be the consideration for the 
notes. The notes therefore became a legal obligation, as distinguished 
from a mere unexecuted promise to make a gift of money. 

The order of the county court is affirmed. 




















GIFT OF BANK DEPOSIT 


McCartin v. Devine, Supreme Court of Rhode Island, 17 Atl. 
Rep. (2d) 864 


A party asserting a right to a bank deposit as the survivor of 
his joint depositor, who originally opened the account and whose 
money only was deposited therein, must show a completed present 
gift of a joint interest in the account, and if the intention of the 
donor appears to be that the gift is to take effect after death, the 
attempt to make a valid gift is ineffectual. 

In this case the intestate had his bank account payable to him- 
self or another or the survivor. Upon becoming seriously ill, in- 
testate delivered the bank book to his joint depositor, telling him 
to take care of his burial and pay any other expenses of sickness or 
emergency, after which the account would belong to him. The 
intestate recovered from his illness and the bank book was returned 
to him by his joint depositor. Some months later, however, he died 
as a result of an accident. It was held that the deceased intended 
to make an outright gift upon his death and consequently there was 
no present gift of the bank account. The attempted gift was invalid 
because it was not made in accordance with the statute of wills. 






















Bill in equity by Thomas F. McCartin, administrator of the estate 
of James McCartin, deceased, against Charles J. Devine and others to 
determine the ownership of a certain bank account. From a decree for 
complainant, Charles J. Devine and Ethel M. Devine, his wife, appeal. 
Appeal sustained and decree reversed in part. 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §606. 
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Raoul Archambault, of Providence, for complainant. 
William B. Sweeney and Walter J. Hennessey, both of Providence, 
for respondents. 


CONDON, J.—This is a bill in equity to determine the ownership 
of a certain bank account, which, at the time of the death of the intestate, 
was in the names of complainant’s intestate, James MecCartin, and 
respondent Charles J. Devine, payable to either or the survivor of them. 
After a hearing in the superior court on bill, answers and proof, a 
decree was entered in favor of the complainant. From this decree 
respondent Charles J. Devine and respondent Ethel M. Devine, his wife, 
have appealed to this court. 

The bank account in question was in the Union Trust Company in 
the city of Providence and at the death of the intestate showed a balance 
of $2,272.83. The respondent Charles J. Devine made several with- 
drawals after the death of the intestate, amounting in all to $900, which 
were used to pay the expenses of the last sickness and the funeral of the 
intestate. After these withdrawals there remained a balance of $1,- 
372.83, which respondent Charles J. Devine thereafter withdrew and 
later deposited in an account which he had with the Citizens Savings 
Bank in the name of himself and his wife, Ethel M. Devine, and in 
which he had previously deposited $1,000 that he had received from a 
beneficial association as the beneficiary of a life insurance policy on the 
life of the intestate. The total amount of this account with the Citizens 
Savings Bank then became $2,372.83. 

When the complainant filed his bill of complaint there was no longer 
any account in the Union Trust Company, since that account had been 
closed as above stated. Consequently the Citizens Savings Bank and 
Ethel M. Devine were made respondents in this suit, together with 
Charles J. Devine. However, as far as the question of the ownership of 
the bank account with the Union Trust Company, as it stood at the 
death of the intestate, is concerned, Charles J. Devine is the real 
respondent. For convenience, therefore, we shall hereinafter refer to 
him as though he were the only respondent, except where it is necessary 
to refer to the other respondents. 

The respondent contended here, as he did below, that James Me- 
Cartin had made a gift to him of the bank account with the Union 
Trust Company when he, McCartin, put his, Charles J. Devine’s, name 
on such account. He contends further that if this contention is not 
upheld, he is at least entitled to be credited with the $900 which he 
expended in good faith for the expenses of the intestate’s last sickness 
and for his funeral. 

‘(Om the evidence the trial justice found that the intestate had not 
made a true gift of his bank account in praesenti to the respondent at 
the time he caused Charles J. Devine’s name to be placed on the account 
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with the Union Trust Company and had given him the bank book but 
rather had attempted to make a testamentary disposition in respondent’s 
favor, and that, inasmuch as it was not made in accordance with the 
statute of wills, such gift upon death was void. G. L. 1938, ¢. 566, § 13. 

It appears from the evidence that James McCartin was an elderly 
man of about eighty-six years at the time of his death. He was single 
and lived with his sister-in-law, who was also about eighty-five or 
eighty-six years of age. Charles J. Devine was a very close friend of 
the intestate for thirteen or fourteen years before his death and often 
did things for him around the house. In times of sickness he took 
charge of the house and attended to the fires; and he did other errands, 
at such times, helping these old people in every way he could. It is 
evident from the transcript that the intestate reposed great confidence 
in the respondent and relied upon him for assistance in many ways. It 
is also evident that intestate intended to and tried to give respondent 
some reward out of his property for such friendship. 

In June of 1939 intestate had a hemorrhage and was seriously ill. 
Respondent was sent for and came to the intestate’s home. At that time 
he handed the respondent the bank book in question here and also 
certain cemetery deeds which he said he wanted respondent to have 
“‘for a purpose’’ in case anything happened to him. Previously, on 
May 2, 1939, he had caused respondent’s name to be added to his own 
on this bank account. When he handed the respondent the book he 
told him that he wanted respondent to take care of his burial and pay 
other expenses of sickness or emergency, after which the account would 
belong to him. Respondent testified in further explanation of this 
conversation that the bank account ‘‘was an outright gift to me upon 
his death.’’ And also, in answer to a question in cross-examination as 
to whether the intestate was giving him something to take effect only 
after the death of the intestate, respondent answered: ‘‘That is it.’’ 


The intestate did not die as a result of the illness above referred to 
but recovered and, some days later, respondent returned the bank book 
to him but kept the cemetery deeds at the intestate’s request. Intestate 
died later in September of 1939 in a hospital as a result of an accident. 
After intestate’s death, respondent again came into possession of the 
bank book and proceeded to withdraw sums therefrom for the payment 
of expenses in connection with intestate’s last illness and burial. At no 
time did the respondent ever make any deposit in said bank account. 

There was no other evidence as to the reasons why the name of the 
respondent was added to intestate’s bank account and the account made 
payable to either the intestate or the respondent or the survivor of them. 
On such evidence we are constrained to agree with the trial justice 
that the attempted gift of this bank account in the survivor failed. We 
have previously said that, in a case of this kind, the party asserting 
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a right to the deposit as the survivor of the other depositor, who origi- 
nally opened the account and whose money only was deposited therein, 
must show a completed gift of a joint interest in the account in prae- 
senti, and that if the intention of the donor appears to be that the gift 
is to take effect only after death, the attempt to make a valid gift is 
ineffectual. People’s Savings Bank v. Rynn, 57 R. I. 411, 190 A. 440. 

Therefore, the decision of the trial justice, in the instant cause, that 
the gift failed is correct. 

However, the decree entered upon such decision cannot be affirmed 
in full for other reasons. This decree awards to the complainant the 
amount of the account in the Citizens Savings Bank with accumulations 
of interest at six per cent per annum and without deducting the $900 
expended for the benefit of the intestate. It also makes respondent Ethel 
M. Devine liable jointly with her husband, respondent Charles J. Devine, 
for the payment of such account and accumulations, totaling the specific 
amount of $2,375.07. Both respondents are enjoined from withdrawing 
the whole or any part of the account in the Citizens Savings Bank and 
said bank is also enjoined from paying this account to any one other 
than the complainant. 

There is no evidence that the $1,000 which respondent received 
from the beneficial association and deposited in the Citizens Savings 
Bank account belongs to the intestate’s estate, and the trial justice 
refused to consider evidence as to that sum, as such a claim formed no 
part of the complainant’s bill of complaint. Therefore, unless the 
respondent is to be held accountable for the $900, which he expended in 
connection with the last illness and burial of complainant’s intestate, 
the decree should award to the complainant only the balance of 
$1,372.83, which respondent drew from the Union Trust Company 
account and deposited in the Citizens Savings Bank, together with such 
interest as that amount would have earned if it had not been withdrawn 
from the former bank. 

We are of the opinion that in equity and good conscience the 
complainant is not entitled to claim the sum of $900. Some of this money 
was expended with the cooperation of the complainant and all of it with 
his knowledge. There is no claim that such expenditures were not made 
for the purposes testified to by the respondent or that they were 
unreasonable. Indeed, in his rescript the trial justice remarked that: 
‘‘Respondent by three withdrawals withdrew $900, all of which he 
spent in payment of proper expenses connected with Mr. McCartin’s 
illness and death.’’ 

Whether these sums ought to have been paid by the respondent out 
of any other money he received from the intestate, as, for example, out 
of the proceeds of the insurance policy of the beneficial association, was 
not made an issue in this cause, and complainant’s attempt to inquire 




























454 THE BANKING LAW JOURNAL 


relative thereto was expressly overruled by the trial justice. On the 
record before us, we are of the opinion that equity does not require 
respondent to reimburse intestate’s estate for said withdrawals, amount- 
ing to $900, and therefore the trial justice was in error in approving 
the entry of a decree which required respondent to make such reim- 
bursement. 

For the reasons above stated, the appeal of the respondents is sus- 
tained, and the decree appealed from is reversed, in so far as it makes 
respondents liable for any larger amount than $1,372.83, with accumula- 
tions of bank interest, which such sum would have earned if it had not 
been withdrawn from the Union Trust Company. 

On February 3, 1941, the parties may present a form of decree, in 
accordance with this opinion, for the approval of this court for entry 
in the superior court. 


TRANSFERS MADE “IN CONTEMPLATION OF 
DEATH” SUBJECT TO ESTATE TAX 


Northern Trust Co. v. Commissioner of Internal Revenue, United States 
Circuit Court of Appeals, Seventh Circuit, 116 Fed. Rep. (2d) 96 


Decedent conveyed practically all of her property under an ir- 
revocable trust although she could have conveyed it to the same 
trustee under a prior revocable trust. At the same time, decedent 
conveyed her residential and farm property to her three daughters. 
It was held that the evidence supported a finding that the transfers 
were made ‘‘in contemplation of death’’ so as to require inclusion of 
the property thus transferred in computing the estate tax. Revenue 
Act 1932, § 803(a), 26 U.S. C. A. Int. Rev. Code, § 811(c) Treasury 
Regulations 80 (1937 Edition). 


Petition for Review of Decision of United States Board of Tax 
Appeals. 

Petition by the Northern Trust Company, executor of the estate of 
Anna Norman, deceased, for review of a decision of the United States 
Board of Tax Appeals redetermining a deficiency in estate tax imposed 
by the Commissioner of Internal Revenue. 

Order affirmed. 

E. H. McDermott, W. M. Emery, and R. S. Oldberg, all of Chicago, 
Ill., for petitioner. 

Samuel O. Clark, Jr., Asst. Atty. Gen., and J. P. Wenchel, Bureau 
of Internal Revenue, and Ralph F. Staubly, both of Washington, D. C., 
for respondent. 








- NOTE — For similar | decisions see Banking Law Journal Digest (Fifth 
Edition) §§601, 1524. 
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EVANS, C. J.—Petitioner seeks a review of a deficiency estate tax 
determination of $16,909.15. Decisive of the litigation is the answer 
to the query,—Did the deceased transfer to her daughters, by two dif- 
ferent conveyanecs, property of the value of $169,392.86, in contempla- 
tion of death? 

The Facts. Anna Norman of St. Joseph, Missouri, died July 20, 
1932, at the age of eighty-one years. Her husband predeceased her in 
1903, leaving to her a substantial estate. A Mr. C., her husband’s 
former business associate, managed the estate until November, 1928, first 
in Mrs. Norman’s name, then under the name of Norman Realty and 
Investment Company. In 1923, the business was conducted in Mrs. 
Norman’s name, 

In December, 1924, in consideration of love and affection for her 
daughters and grandchildren, Mrs. Norman created a revocable trust 
of a part of her property. Her three daughters, Katherine, Jessie, and 
May, all survive her. 

The property transferred to this first trust consisted of third party 
notes of $100,000 to which were later added notes of the amount of 
$50,000. The income from this trust was divided monthly into three 
parts and paid to each of the three daughters. This was to continue 
until each arrived at the age of sixty, at which time one-third of the 
principal was paid each of said beneficiaries. If any child died before 
reaching sixty years, her interest was to revert to Mrs. Norman, if liv- 
ing, and if not, it was to be held in trust for the children of the de- 
ceased daughter. On November 10, 1928 a new instrument was executed, 
and Northern Trust Company, petitioner herein, was named successor 
trustee. This trust was revoked on April 13, 1929. In its place Mrs. 
Norman executed a new trust agreement of the same property for the 
same consideration and purpose, which contained substantially the same 
provisions as the old trust. The new trust, like the old one, was re- 
vocable, and petitioner included the principal of this trust in the gross 
estate for estate tax purposes. No controversy exists as to it. 

The remainder of Mrs. Norman’s property was handled by Mr. C. 
in Mrs. Norman’s name, until 1928. C. resigned November 28, 1928, 
and Northern Trust Company succeeded him. October 23, 1930, Mrs. 
Norman signed a new trust agreement, which was re-executed on No- 
vember 26, 1930, wherein petitioner was named trustee. The property 
transferred was practically all of Mrs. Norman’s property except that 
which was included in the revocable trust before mentioned, and ex- 
cepting also certain real estate mortgages in the process of foreclosure, 
and excepting also her home in St. Joseph, Missouri, and a home farm 
in Brown County. The property thus transferred had a determined 
value of $153,292.86 at the date of Mrs. Norman’s death. The trust 
agreement was similar to the revocable trust, excepting that the income 
was to be paid to Mrs. Norman during her life and each daughter was 
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to receive her share of the property when she reached the age of seventy 
years. Ome daughter was made a co-trustee; the agreement was ir- 
revocable. 

On July 31, 1931, Mrs. Norman conveyed to the second, the ir- 
revocable trust, the real estate, except the residential property and farm 
herein referred to. At the same time she conveyed the residential 
property in St. Joseph to two daughters, and the Brown County farm 
to all three of her daughters jointly. Sentiment influenced the dis- 
position of the residence and this particular farm, their respective values 
being $6,500 and $9,600. 

Mrs. Norman died intestate. No executor or administrator of her 
estate was appointed by any court. The trust company was in posses- 
sion of her property and was therefore the executor, within the mean- 
ing of Section 300(a) of the Revenue Act of 1926, 26 U. 8. C. A. Int. 
Rey. Code, § 930(a). It filed the estate tax return which did not in- 
clude the second trust property, the home and the home farm. Dispute 
is over the Commissioner’s inclusion of these items. 

It appears that Mrs. Norman spent the years 1930 and 1931 in 
St. Joseph, Missouri, excepting for an extended pleasure trip to Cali- 
fornia. She lived comfortably, quietly, and unostentatiously in her 
home. Her mental outlook was cheerful, buoyant, and optimistic. She 
had ample income and she owned or controlled the entire corpus of the 
revocable trust of over $113,000. She was a devout Christian Scientist 
and attended Wednesday evening and Sunday services regularly. She 
enjoyed good health for a woman of her age. She never consulted 
physicians. She went on daily automobile rides, which she enjoyed. 
She entertained company. 

On a very hot day in July, 1932, she went for an automobile ride, 
was overcome by the heat, confined to her bed, and died a week or 
ten days later. Subsequent examination showed that she had had a 

cerebral hemorrhage and was suffering from myocarditis and arterios- 
clerosis at the time of her death. These were the stipulated facts. 

Petitioner assigns as error: (1) The Board’s finding that the trans- 
fers were made in contemplation of death; (2) The Board’s refusal 
to permit an answer to this question—In your judgment, did Mrs. Nor- 
man contemplate death in 1930 or at any time? (3) The Board’s re- 
fusal to permit the introduction in evidence of certain Christian Science 
writings. 

Respondent relies on the following sentence of Sec. 803(a) of the 
Revenue Act of 1932, 26 U. S. C. A. Int. Rev. Code, § 811(c) : 


‘*| . . Any transfer of a material part of his property in the nature 
of a final disposition or distribution thereof, made by the decedent within 
two years prior to his death without such consideration, shall, unless 
shown to the contrary, be deemed to have been made in contemplation 
of death within the meaning of this title [subchapter].’’ 
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Reliance is also had on Treasury Regulations 80 (1937 Edition). 
Respondent also relies upon two findings of the Board: 


‘‘We are of the opinion that the evidence of record in this proceed- 
ing does not show that the transfers made in 1930 and 1931 were not 
made in contemplation of death. 

‘‘The only conclusion that can be reached with respect to these 
transfers is that they were made as testamentary dispositions of her 
property and in contemplation of death. 


We find it quite unnecessary to discuss all the evidence upon which 
these two findings depend. It is sufficient to say that they are amply 
supported by the audience, which is our only inquiry. Gross v. Com- 
missioner, 7 Cir., 92 F. (2d) 621. 

The creation of deceased’s second trust to which she conveyed prac- 
tically all of her property, when she could have conveyed it to the 
same trustee under the first trust, if she had not wished to avoid the 
revocable feature, is illuminative of her intent. Here she was making 
final disposition of such of her property as she had not placed in trust. 
This property was transferred irrevocably, whereas the other property 
was disposed of in a revocable trust. The significant difference be- 
tween the two transactions was that the latter would have been tax 
free were it not made in contemplation of death, while the former was 
subject to a tax. 


Finally, the transfer of the home and of the home farm confirmed 
the impression which the other transactions make on our mind. It is 
unnecessary even to consider the effect of the two-year statute which 
casts the burden of negation of the gifts being in contemplation of 
death upon petitioner. Regardless of the location of the burden of 
proof, we are satisfied that the evidence supports the findings above 
quoted. 

An old family friend was asked the question ‘‘ Whether in his judg- 
ment Mrs. Norman contemplated death in 1930 or at any time?’’ The 
Board refused to receive the witness’ answer. We are convinced the 
question was not only improper (calling for a conclusion which invaded 
the province of the fact finder), but the witness was not qualified to 
speak thereon. He said she had never talked with him about death. 
How could one do more than conjecture about the motive of an eighty 
year old person who was making a gift of all her property to her three 
daughters in equal shares? Moreover, there was no prejudice from its. 
exclusion, for had it been received, it could not have affected the judg- 
ment of the Board. 


Respecting the refusal of the court to receive Christian Science 
tracts, little need be said. The Christian Science religion is so widely 
known that courts will take judicial notice of its general teachings. 
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Jones on Evidence, 4th Ed., 1938, vol. 1, section 130. If the individual 
views of members of this sect were sought to be introduced they were 
inadmissible. The order of the Board of Tax Appeals is affirmed. 


TAXATION OF TRUST INCOME 


Altmaier v. Commissioner of Internal Revenue, United States Circuit 
Court of Appeals, 116 Fed. Rep. (2d) 162 


A trust agreement directed that income be accumulated and 
added to principal during the lives of the grantor and his wife. 
The income from the trust was to be paid to the wife after the 
grantor’s death unless the wife predeceased the grantor, in which 
event, the income should be paid to the grantor for the rest of his 
life. The grantor and his wife were given the right to terminate the 
trust agreement or withdraw any of their property. It was held 
that the 1932 and 1933 incomes of the trust were taxable to the 
grantor because the incomes of the trust may be accumulated for 
future distribution to him, that is, upon his wife’s predecease, and 
because even during his wife’s lifetime he and she could jointly 
withdraw the incomes, and she did not have a substantial adverse 
interest in view of the normal consequences of family solidarity. 
Revenue Act 1932, § 167, 26 U. S. C. A. Int. Rev. Code § 167. 


On Petition to Review the Decision of the Board of Tax Appeals. 
Petition by O. C. Altmaier to review a decision of the Board of 
Tax Appeals upholding the Commissioner of Internal Revenue in 
assessing income tax deficiencies for 1932 and 1933. 

Judgment affirmed. 

Robert C. Dunn, of Toledo, Ohio (John J. Kendrick, of Toledo, 
Ohio and Richard V. Willeox of Columbus, Ohio, on the brief), for 
petitioner. 

Edward H. Hammond, Sp. Asst. to Atty. Gen. (Samuel O. Clark, Jr., 
Asst. Atty. Gen., and Sewall Key and Edward H. Hammond, Sp. Assts. 
to Atty. Gen., on the brief), for respondent. 


MARTIN, C. J.—The petitioner, Oscar C. Altmaier, by three trust 
instruments, all executed February 18, 1932, constituted his wife 
Trustee of a total number of 3,600 shares of the common stock of a 
corporation. The documents were identical, except that the three minor 
children of the petitioner and his wife were each respectively named as 
co-beneficiary with the wife in one of the three separate trust indentures. 
Shortly after the trusts became operative, the City National Bank of 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1522. 
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Columbus, Ohio, was appointed, pursuant to power reserved by the 
petitioner, co-trustee with Mrs. Altmaier.: 

Each of the three agreements provided, inter alia, that, subject to 
the rights reserved to the settlor and his wife, the trustee should hold, 
manage and control the trust estate under the granted rights and 
powers. Provision was made that the net income of the trust estate 
should be accumulated, invested and added to the principal during the 
remainder of settlor’s life, or until his wife’s death should she pre- 
decease him. 

Each trust indenture directed the trustee to pay, beginning at the 
death of the settlor, the entire net income to the wife for the remainder 
of her life; unless, prior to her death, the trust fund should be exhausted 
as a result of permitted encroachments upon the principal. 

The trustee was directed to pay, beginning at the death of the wife, 
the entire net income to the settlor for the remainder of his life. Upon 
the death of the surviving husband or wife, the trustee had the imposed 
duty of distribution to settlor’s named child, or to the latter’s next of 
kin, in compliance with the elaborate provisions of the trust agreement. 

The requirement was incorporated that, during the life of the settlor, 
the trustee, upon the joint order of the settlor and his wife, should be 
beholden to provide, by hypothecation, mortgage, or transfer of any 
portion of the trust estate, collateral security for the indebtedness of 
the husband and wife, or their designees. 


It was provided further that, during his lifetime and legal com- 
petency, the settlor should direct in writing the purchase and sale of 
all investments in the trust, and that he reserved in himself the power 
to vote the shares of stock comprising the trust estate. It was stipulated, 
also, that while he lived, all stock dividends should be treated as 
principal. 

During his lifetime or until he should be judicially declared legally 
incompetent, the settlor and his wife were given the right, jointly, by 
instrument in writing directed to the trustee, to alter, amend, revoke, 
or terminate the trust agreement, or to withdraw any property at any 
time comprising a portion of the trust estate. Furthermore, it was 
expressly provided that if the settlor should survive his wife, he could, 
by instrument in writing directed to and accepted by the trustee, exer- 
cise singly the same powers of alteration or termination. 

The trust indenture provided further that ‘‘the trustee may resign 
or be discharged by the settlor during the lifetime of the settlor upon 
thirty (30) days written notice by either party to the other,’’ ete. 

The Board of Tax Appeals upheld the Commissioner of Internal 
Revenue in assessing, under Section 167 of the Revenue Act of 1932, 
26 U.S. C. A. Int. Rev. Code, § 167, income tax deficiencies for 1932 
and 1933 against petitioner, resultant from the inclusion by the Com- 
missioner of dividends and interest from the trust property in peti- 
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tioner’s gross income for the years mentioned. The Board cited its 
earlier decision in Frost v. Commissioner, 38 B. T. A. 1402, in support 
of its ruling. 

Both the Commissioner and the Board of Tax Appeals based the 
taxability of the petitioner squarely upon Section 167 of the Revenue 
Act of 1932, Chapter 209, 47 Stat. 169, which provides: 

**§ 167. Income for benefit of grantor (a) Where any part of the 
income of a trust— 

‘*(1) is, or in the discretion of the grantor or of any person not 
having a substantial adverse interest in the disposition of such part of 
the income may be, held or accumulated for future distribution to 
the grantor; or 

‘*(2) may, in the discretion of the grantor or of any person not 
having a substantial adverse interest in the disposition of such part of 
the income, be distributed to the grantor; . . . then such part of the 
income of the trust shall be included in computing the net income of 
the grantor. 

**(b) As used in this section the term ‘in the discretion of the 
grantor’ means ‘in the discretion of the grantor, either alone or in 
conjunction with any person not having a substantial adverse interest 
in the disposition of the part of the income in question.’ ”’ 

This section of the Revenue Act plainly embraces the facts of the 
instant case. Here the trust instrument specifically directs that (1) 
the net income of the estate shall be accumulated, invested and added 
to the principal while the settlor lives or until his wife dies, should she 
predecease him, (2) in which latter event, he shall receive the entire 
net income for the rest of his life, or in the alternative (3) may sweep 
clean the entire original and accumulated trust estate by the exercise 
of his reserved power to terminate and take all. 

Reasonable statutory construction demonstrates that the dependency 
of his right to corral the accumulated income of the trust upon his 
survivorship of his wife is immaterial. Under the arrangements of 
the trust agreement, the income of the trust ‘‘may be . . . accumulated 
for future distribution to the grantor.’’ The express language of the 
statute covers the situation exposed by analysis of the indenture. See 
Kaplan v. Commissioner, 1 Cir., 66 F. 2d 401, 402 in which the court, 
construing a similar section of the Revenue Act of 1924, said: ‘‘We 
think the statute means that if under any circumstances or contingencies 
any part of the accumulated income might inure to the benefit of the 
grantor, such portion of the income is taxable to him.’’ Cf. First Na- 
tional Bank of Chicago v. Commissioner, 7 Cir., 110 F. 2d 448, decided 
March 18, 1940. 

Moreover, Subsection (a) (2) of Section 167 applies, for the reason 
that even during the lifetime of the wife, by joint instrument in writing 
the husband and wife would be privileged to withdraw the accumulated 
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income and pay it over to the settlor. Indeed, the husband and wife, 
acting jointly, could terminate the trust at any time. 

In the circumstances, the wife is not, in our judgment, a person 
‘thaving a substantial adverse interest’’ within the meaning of the 
statute. This conclusion results from thoughtful consideration of what 
is termed by the Supreme Court in Helvering v. Clifford, 309 U. S. 331, 
60 S. Ct. 554, 557, 84 L. Ed. 788, decided February 26, 1940, ‘‘the 
normal consequences of family solidarity’’; because here as there ‘‘the 
income remains in the family and since the husband retains control over 
the investment, he has rather complete assurance that the trust will 
not effect any substantial change in his economic position.’’ 


The concept of the inclusive effect of ‘‘family solidarity’’ upon 
income taxation is carried to an advanced position in Helvering v. 
Horst, 61 S. Ct. 144, 147, 85 L. Ed. —, decided on November 25, 1940, 
since the oral argument of this case. A situation was presented where 
a father had given his son interest coupons, detached from bonds retained 
by the donor, the son having received payment of the coupons later in 
the year. The power to dispose of income was treated as equivalent to 
its ownership and the father was held liable for income tax upon the 
proceeds of the coupons. Although the donor had cut off his right to 
collect the coupons, he had ‘‘by his act, procured payment of the in- 
terest, as a valuable gift to a member of his family,’’ which was deemed 
as complete an enjoyment by him of economic benefit in ‘‘money’s 
worth’’ as if he had collected and expended the interest in dollars and 
cents. The court cites Burnet v. Wells, 289 U. S. 670, 53 S. Ct. 761, 
77 L. Ed. 1439. In its opinion, the court approves as authoritative: 
Lueas v. Earl, 281 U. S. 111, 50 S. Ct. 241, 74 L. Ed. 731; Douglas v. 
Willeuts, 296 U. 8. 1, 56S. Ct. 59, 80 L. Ed. 3, 101 A. L. R. 391; and 
Corliss v. Bowers, 281 U. S. 376, 60 S. Ct. 336, 74 L. Ed. 916 in the 
last of which, as will be recalled, Mr. Justice Holmes made the famous 
comment that, ‘‘taxation is not so much concerned with the refinements 
of title as it is with actual command over the property taxed—the actual 
benefit for which the tax is paid.’’ (Opinion page 378 of 281 U. S., 
page 336 of 50S. Ct., 74 L. Ed. 916.) 

Before the decision of the Horst case, supra, the Tenth Circuit 
Court of Appeals, applying the language just quoted, and also relying 
on the Clifford case, supra, and Burnet v. Wells, supra, held 
in Cox v. Com’r (Childers v. Com’r), 110 F. 2d 934, 936, 
that where trust instruments provided that the trusts might be 
terminated and the corpus restored to the donor with the consent 
of any beneficiary having ‘‘a substantial adverse interest’’ in 
the disposition of the corpus, the income was taxable to the donor; 
because, said the court, ‘‘in view of the broad powers of the donor, as 
trustee, and the family relation, we think it may be reasonably assumed 
that such a consent would be freely given.’’ The donor’s powers were 
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considered ‘‘substantially equivalent to those of owner of the corpus 
and the income and the trust amounted to no more than an arrange- 
ment for distribution of income to the family group in accordance with 
the will and discretion of the donor.’’ 

This language seems quite applicable to the facts of the instant case. 

The petitioner contends that inasmuch as his right to acquire the 
accumulated income of the trust estates depends entirely upon the mere 
possibility that he shall survive his wife—a circumstance over which he 
has no control—such mere possibility of his acquiring the accumulated 
income is no justification for bringing the trusts, with which we are 
concerned, within the provisions of Section 167 of the revenue act of 
1932. 

He urges upon us Corning v. Commissioner, 6 Cir., June 6, 1939, 104 
F. 2d 329, which, with respect to ‘‘possibility of reverter,’’ dutifully 
applied the doctrine of Helvering v. St. Louis Trust Co., 296 U. S. 39, 
56 S. Ct. 74, 80 L. Ed. 29, 100 A. L. R. 1239. But the Corning case is 
no longer authority upon the subject, for the reason that the Supreme 
Court, in Helvering v. Hallock, January 29, 1940, 309 U. S. 106, 60 
S. Ct. 444, 84 L. Ed. 604, 125 A. L. R. 1368 reversing 6 Cir., 102 F. 2d 
1, expressly overruled Helvering v. St. Louis Trust Co., supra, and 
Becker v. St. Louis Trust Co., 296 U. S. 48, 56 S. Ct. 78, 80 L. Ed. 35, 
as untenable departures from the doctrine of Klein v. United States, 
283 U. S. 231, 51 S. Ct. 398, 75 L. Ed. 996, which was distinctly 
approved. The Supreme Court declined to apply ‘‘distinctions which 
originated under a feudal economy when land dominated social rela- 
tions’’ as ‘‘peculiarly irrelevant in the application of tax measures now 
so largely directed toward intangible wealth.’’ It was said that ‘‘the 
importation of these distinctions and controversies from the law of 
property into the administration of the estate tax precludes a fair and 
workable tax system.’’ 309 U. S. at page 118, 60 S. Ct. at pages 450, 
451, 84 L. Ed. 604, 125 A. L. R. 1368. 

It follows that the judgment of the Board of Tax Appeals should 
be affirmed ; and it is so ordered. 


RATIFICATION OF FORGED INSTRUMENT 


T. L. Crowe & Co., Inc. v. Stabile Bank & Trust Co., Municipal Court 
of Boston, Mass. 


One adopting and ratifying a forged signature is bound by it 
and becomes liable thereon, although no words of agency appear 
upon the forged instrument. 


Pe EEE Gy ALS eR a ae ee ee oe Se ee Ts 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §593. 
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TOMASELLO, J. (Putnam, C. J., and Carr, J.)—In an action of 
tort or contract based upon three counts, the first alleging a conver- 
sion of certain checks in the sum of $1,774.48, and the latter two alleg- 
ing that the defendant owed it said sum for money had and received, 
the evidence disclosed that between the dates of June 23, 1936, and 
October 27, 1936, the defendant bank received these checks, forty-one 
in number, for deposit in and credit to the account of one Flynn. 

The checks in question were given by customers of the plaintiff com- 
pany, a New York corporation, to said Flynn, who was its general 
manager stationed at Boston, with authority to solicit and handle 
freight shipments, to manage its local office in Boston, make collections 
for and in behalf of the plaintiff, and with the further authority to pay 
bills, to hire, discharge and pay the plaintiff’s employees in Boston. 
The said Flynn, without the express authority and actual knowledge 
of the plaintiff, and prior to depositing them in the defendant’s bank 
for collection, endorsed the several checks which were payable to the 
order of T. L. Crowe Company with the signature ‘‘T. L. Crowe Com- 
pany, John J. Flynn.’’ The account was opened by Flynn on June 23, 
1936, under the name of ‘‘John J. Flynn.’’ 

The plaintiff corporation had no banking or checking account in 
Massachusetts and knew through its Secretary and Treasurer that said 
Flynn had the said account with the defendant bank, and did not ob- 
ject to it. The plaintiff corporation and its officers knew that said 
Flynn was obliged to get money from its customers in order to pay 
its bills in Boston, and that the said Flynn had not other funds from 
which to pay the wages and bills of the corporation. The further evi- 
dence disclosed that the said Flynn went to New York City every week 
and rendered an account to the plaintiff corporation and that the clerk 
in the Boston office kept books and records, which books and records 
were audited by a representative from the New York office. 

Among the many requests for rulings filed by the defendant is the 
following, which this court deems, by virtue of its applicability, of 
importance to consider: 

‘‘No. 26. The plaintiff corporation by receiving and endorsing the 
checks sent to it by John J. Flynn and which were payable to it, sane- 
tioned the action of said John J. Flynn, ratified the said acts and estab- 
lished an authority on the part of said John J. Flynn to continue in 
doing the same.”’ 


To this request the trial judge ruled and found as follows: 


“‘Denied. Immaterial. I find defendant was negligent that it did 
not exercise proper care. That careful investigation would have dis- 
closed endorsements were forgeries. That Flynn did not have authority 
to endorse checks payable to plaintiff; and that the evidence did not 
warrant the defendant in concluding that Flynn had authority to en- 
dorse checks payable to plaintiff.’’ 
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It was material as to whether the acts of said Flynn with relation 
to the checks in question had been ratified. DiLorenzo v. Atlantic Na- 
tional Bank, 278 Mass. 321. 

One adopting and ratifying a forged signature is bound by it and 
becomes liable thereon, although no words of agency appear upon the 
forged instrument. Greenfield Bank v. Crafts, 4 Allen 447. 

It was error for the trial judge to rule in relation to request for 
ruling No. 26 that the matter of ratification was ‘‘immaterial,’’ there 
being no reason given in the ruling made for this conclusion. Hether- 
ington v. Firth, 210 Mass. 8, 18. 

Rule 28, Municipal Court of the City of Boston. 

New trial ordered. 










STATUTE OF LIMITATIONS ON NOTE PAID BY 
POST-DATED CHECKS 


Columbus Industrial Bank v. Verrilli, Supreme Court, 24 N. Y. Supp. 
(2d) 531 





















The statute of limitations on action for balance due on a note, 
which was paid by post-dated checks at defendant’s request under 
circumstances binding him, does not run from the date of delivery 
of the checks but from the date payments were due and made thereon. 





Action on a note by the Columbus Industrial Bank against Grazia 
Verrilli, Anthony Verrilli, and others. From a judgment on a jury’s 
verdict for defendant Anthony Verrilli and an order denying plaintiff’s 
motion to set aside the verdict and grant a new trial, plaintiff appeals. 

Judgment reversed and judgment for plaintiff against defendant 
Anthony Verrilli directed, and appeal from order denying plaintiff’s 
motion dismissed. 

Robt. R. Rosan, of Port Chester, for appellant. 

Basil Filardi, Jr., of White Plains, for respondent. 


MEMORANDUM BY THE COURT—Action to recover a balance 
due on a promissory note made by respondent and the three defendants. 
Plaintiff had judgment against two of the defendants, the action was 
withdrawn as to a third, and a jury verdict of no liability was had by 
the respondent. Plaintiff appealed from so much of the judgment as 
was entered in favor of the respondent and from the order denying its 
motion to set aside the verdict and for a new trial. 






NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1386. 
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Judgment of the County Court of Westchester County, in so far as 
appealed from, reversed on the law and the facts, with costs, and judg- 
ment directed in favor of the plaintiff against respondent, with costs. 

Upon the trial all defenses interposed by the respondent were aban- 
doned except the defense based on the Statute of Limitations. Only 
that defense is argued on this appeal. The efficacy of such defense 
depended upon whether or not 12 post-dated checks were given to the 
plaintiff under circumstances that bound the respondent. The undenied 
testimony of the plaintiff’s witness Del Vecchio on this phase, as well 
as the testimony of respondent, established that the payment by these 
checks was made at the request of the respondent under circumstances 
that bound him. Pickett v. Leonard, 34 N. Y. 175, 176. The checks 
were post-dated. The Statute of Limitations, Civil Practice Act, § 48, 
runs not from the date of delivery of the checks but from the date pay- 
ments were due and made thereon. Mohawk Bank v. Broderick & 
Powell, 13 Wend. 133, 27 Am. Dec. 192. The ninth check was paid on 
October 13, 1933, hence the action on the note in suit would not be 
barred as against the respondent until October, 1939. This action was 
begun in September, 1939. Therefore the defense of the Statute of 
Limitations has no efficacy. The motion for a directed verdict against 
respondent should have been granted. 

Appeal from order denying plaintiff’s motion to set aside the verdict 
and for a new trial dismissed, without costs. 


COMPUTATION OF INTEREST ON PROMISSORY 
NOTE 


Essex Loan Trust v. Bouchard, District Court of Southern Essex, Mass. 


Under Massachusetts law, interest is never allowed to form part 
of the principal so as to carry interest. 

Defendant borrowed from the plaintiff the sum of $1,500 and 
executed therefor a promissory note, dated Feb. 5, 1937, whereby 
he promised to pay the plaintiff the sum of $1,500 ‘‘in three months 
from this date, with interest to be paid monthly at the rate of $25.00 
per month during said term, and for such further time as the said 
principal sum or any part thereof shall remain unpaid.’’ On Feb. 
2, 1938, the plaintiff received the sum of $1,500 which was applied 
as a payment of principal. The court found that the principal sum 
remained unpaid for eleven and 27/30 months. This means that the 
total interest due, according to the terms of the note upon which 
the plaintiff is suing is 11 27/30 x $25.00 or $298.33; from this is 
to be substracted the sum of $75.00 admitted to have been paid by 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §742. 
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way of interest, leaving the balance due as interest $223.33. Con- 
sequently, under the above rule, the sum of $223.33 never became 
part of the principal so as to carry interest according to the terms 
of the note. 


HENCHEY, J. (Pettingell, & Sullivan, JJ.)—This is an action of 
contract upon a promissory note. 

On February 5, 1937, the defendant borrowed from the plaintiff the 
sum of $1,500 and executed therefor a promissory note, dated ‘‘Feb. 5, 
1937,’’ whereby he promised to pay the plaintiff the sum of $1,500 ‘‘in 
three months from this date, with interest to be paid monthly at the 
rate of $25.00 per month during said term, and for such further time 
as the said principal sum or any part thereof shall remain unpaid.”’ 
The plaintiff deducted $75.00 from the $1,500 as interest for the three 
months. At the same time, and as security for the loan, the defendant 
signed a paper entitled ‘‘ Assignment of Claim’’ in which he assigned 
to the plaintiff the sum of $1,500 from a claim which the defendant 
had with the Commonwealth of Massachusetts for certain land takings. 
The assignment expressly stated that it was made ‘‘to secure a note 
given by me to the Essex Loan Trust in the sum of $1500.00, payable 
in three months from date, or for such further time as we may agree.’’ 

No money was paid on the note until February 2, 1938, when the 
plaintiff received from the Commonwealth of Massachusetts the sum of 
$1,500. On a so-called ‘‘borrower’s card,’’ which formed part of the 
plaintiff’s bookkeeping system and which contained among other items, 
two columns, one marked ‘‘Principal,’’ and the other marked ‘‘Inter- 
est,’’? the plaintiff entered under the heading of ‘‘Principal’’ the fol- 
lowing: ‘‘Feb. 2, 1938, repaid $1500.’’ The trial judge in his special 
findings stated that the plaintiff applied the $1,500 so received as a 
payment of principal, ‘‘so that on Feb. 2, 1938, there remained due 
the plaintiff the sum of $223.33 for interest on the principal sum loaned; 
at which time demand for payment, having been made.’’ 

The trial judge found for the plaintiff in the sum of $245.53, which 
comprised the sum of $223.33 at six per cent interest from February 2, 
1938, to the date of the writ, October 11, 1939. 

The issue before us is which one of three conclusions is the correct 
one. It is the plaintiff’s contention that he is entitled to receive the 
sum of $223.33 with interest at the rate of one and two thirds per cent 
from February 2, 1938, to the date of the finding, which was May 7, 
1940. On the other hand, the defendant contends that when the sum 
of $1,500 was accepted by the plaintiff on February 2, 1938, the debt 
was discharged and he now owes nothing. Differing with both conten- 
tions, the trial judge concluded that the plaintiff was entitled to the 
sum of $223.33 with interest at six per cent from the date of demand 
(February 2, 1938) to the date of the writ (October 11, 1939). 
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The defendant’s claim is defeated by the note itself which reads 
‘‘with interest to be paid monthly at the rate of $25.00 per month dur- 
ing said term, and for such further time as the said principal sum or 
any part thereof shall remain unpaid.’’ There can be no doubt but 
that on February 2, 1938, there was due the principal sum of $1,500, 
together with eight and 23/30 months’ interest (at the rate of $25.00 
per month), or $223.33. This is a matter of mathematical computation. 
The defendant is in error when he says that the acceptance by the 
plaintiff of the sum of $1,500 on this date discharged his obligation, 
which amounted to $1,723.33. Where the amount due is certain and 
admitted and the debtor makes a payment of a lesser amount upon 
condition that it be accepted in full discharge of all that is due, the 
creditor may accept the amount paid free of the condition attached 
thereto and may look to the debtor for the balance. Whittaker Chain 
Tread Co. v. Standard Auto Supply Co., 216 Mass. 204. 

We next treat the plaintiff’s contention, and that too is untenable 
upon a careful reading of the promissory note upon which he sues. 
The note says that interest shall be paid ‘‘at the rate of $25.00 per 
month during said term, and for such further time as the said principal 
sum or any part thereof shall remain unpaid.’’ Two things of impor- 
tance are to be noted: The rate of interest is ‘‘$25.00 per month,’’ and 
not one and two-thirds per cent per month and the period for which 
interest is payable is ‘‘for said term, and for such further time as the 
said principal sum or any part thereof shall remain unpaid.’’ Again, 
it is a matter of mathematical calculation. As was his right, the plain- 
tiff as creditor could apply the defendant’s payment as he saw fit, here 
to the principal. Tudor Press, Ine. v. University Distributing Co., 292 
Mass. 339. But having once so applied it, he cannot later change it. 
Hanford v. Codman, 266 Mass. 93. Thus the principal sum remained 
unpaid for eleven and 27/30 months; this means that the total interest 
due, according to the terms of the note upon which the plaintiff is suing 
is 11 27/30 x $25.00, or $298.33; from this is to be subtracted the sum 
of $75.00, admitted to have been paid by way of interest, leaving the 
balance due as interest $223.33. The plaintiff now seeks to recover in- 
terest on this sum of $223.33 at the rate of one and two-thirds per cent 
per month. The note makes no such provision. Under the rule of law 
early laid down in Dean v. Williams, 17 Mass. 417, and still recognized, 
that interest is never allowed to form part of the principal so as to 
carry interest, the sum of $223.33 never became part of the principal 
so as to carry interest, according to the terms of the note. It is also 
well settled that interest upon interest cannot be recovered simply on 
the strength of a demand. Lewin v. Folsom, 171 Mass. 188. 


Interest has been defined as the compensation fixed by the parties or 
allowed by law for the use of money or as damages for its detention. 
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Sayles v. Commissioner of Corporations and Taxation, 286 Mass. 102. 
If there is no agreement to pay interest, any interest must be by way of 
damages for the failure to pay money when due. Central Trust Co. v. 
National Biscuit Co., 273 Mass. 319. In the instant case on February 2, 
1938, there was a wrongful detention of the sum of $223.33 due to the 
plaintiff from the defendant. Where interest is to be allowed, the com- 
putation is to be of simple interest unless there is an express require- 
ment to the contrary, Inhabitants of Tisbury v. Vineyard Haven Water 
Co., 193 Mass. 196. There is here no contrary requirement. Thus the 
trial judge was correct in awarding the statutory rate. G. L. (Ter. Ed.) 
e. 107, § 3; Foley v. Flaherty, 278 Mass. 134. 

There being no error, the report is to be dismissed. 


DOUBLE LIABILITY ASSESSMENT ON BANK 
STOCKHOLDERS 


Bergling v. Wardell, United States Court of Appeals for the District 
of Columbia, 115 Fed. Rep. (2d) 948 


The receiver of an insolvent state bank may recover, in an action 
at law, stockholder’s liability before administering assets or appor- 
tioning indebtedness among present and former stockholders of the 
bank. Hence, dividends paid to creditors in interim did not affect 
stockholder’s liability. (Constitutional double liability eliminated 
in 1938; FDIC members or banks with surplus equal to 50 per cent 
of common capital exempt on three months’ notice.) 


Action by Justus 8. Wardell, successor to Norman R. Hamilton, as 
receiver of the Seventh Street Savings Bank, against Ida L. Bergling, 
to recover double liability upon assessment made by the Comptroller of 
the Currency. From an adverse judgment, defendant appeals. 
Affirmed. 
E. Hilton Jackson and William E. Richardson, both of Washington, 
D. C., for appellant. 


Brice Clagett and Charles E. Wainwright, both of Washington, D. C., 
for appellee. 

















GRONER, C. J.—In September, 1934, appellee’s predecessor, as 
Receiver of the Seventh Street Savings Bank, began this action against 
appellant to recover $2,000 with interest on account of a double liability 
stock assessment made by the Comptroller of the Currency on July 5, 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1440. 
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1934. Appellant had acquired her stock in June, 1930. This is the 
second appeal. On the first,’ we had before us a single question, whether 
the receiver was required to prove that the debts for which the assess- 
ment was made accrued during the period of appellant’s ownership of 
the stock. Since the bank was incorporated under the laws of West 
Virginia even though it operated exclusively in the District of Col- 
umbia, we held that the question should be answered in the light of the 
laws of that state. The West Virginia statute imposed double liability 
on a bank stockholder ‘‘on obligations accruing while he is a share- 
holder.’’? In accordance with the decisions of the West Virginia court 
which construed this law, we held that the receiver was entitled to 
recover only upon a showing that the debts for which the assessment was 
made accrued while appellant was a stockholder. In the subsequent 
trial the receiver proved that at the time the bank was closed (March 3, 
1933), and at the date of the appointment of the receiver (December 
21, 1933), and on the date of the Comptroller’s 100 per cent assessment 
(July 5, 1934), there existed unpaid indebtedness of the bank, accrued 
while appellant was a stockholder, which exceeded the total par value 
of the bank’s entire outstanding stock. 

On this appeal the real and substantial question is whether appellant 
was entitled to have the assessment apportioned between herself and 
the prior owners of the same shares or, stated differently, whether there 
must be a prior apportionment of the indebtedness among the present 
and former stockholders as a condition precedent to the right of the 
receiver to enforce liability. No such apportionment had been made. 

The question is interesting, and, if it were not, as we think, fore- 
closed, would afford an opportunity for discussion. But we are bound 
by the decisions of the Supreme Court of Appeals of West Virginia 
declaring the law of that state in relation to stockholder’s liability in a 
West Virginia banking corporation, and the question has been decided 
adversely to appellant in Lawhead v. Davis, 112 W. Va. 13, 163 S. E. 
629. Likewise, on the authority of Tabler v. Higginbotham, 110 W. Va. 
9, 156 S. E. 751, and Lawhead v. Garlow, 114 W. Va. 175, 171 S. E. 
250, we must hold that liability for immediate payment of an assess- 
ment precedes application of the remaining assets of the insolvent bank. 
Hence, the dividends paid to creditors in the interim do not affect 
appellant’s liability. As it now appears, 95 per cent of the principal 
indebtedness has been paid, and valuable assets remain unliquidated in 
the receiver’s hands. We think it quite proper to add that if a fair 
computation on the stockholder’s ultimate liability can now be made, 
the receiver should in his discretion exact no more in the settlement of 
this and other judgments. 

Affirmed. 





* Hamilton v. Bergling, 66 App. D. C. 83, 85 F. 2d 249. 
2W. Va. Code (1932), § 3138. 
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ACKNOWLEDGMENT OF LIABILITY ON NOTE 
BARRED BY STATUTE OF LIMITATIONS 





Glass v. Drieborg, Supreme Court of Michigan, 295 N. W. Rep. 547 





Although no set form of words is necessary to constitute a suffi- 
cient acknowledgment to take a debt out of the statute of limita- 
tions, and although acknowledgment may be inferred from facts 
without words, yet the acknowledgment should contain an unquali- 
fied and direct admission of a present subsisting debt which the 
party is liable and willing to pay, and be unaccompanied by any 
circumstances or declarations which repel the presumption of a 
promise or intention to pay. If anything is said at the time of the 
acknowledgment to repel the inference of a promise, the 
acknowledgment will not take the case out of the statute; the ac- 
knowledgment must be consistent with a promise to pay. 

In this case the indorser of a note signed a financial statement 
which was turned over to the bank. The statement acknowledged the 
contingent liability of the indorser on the note but did not contain 
a promise to pay the note. It was held that the financial statement 
was not such an unqualified acknowledgment of the debt represented 
by the note as to toll the running of the six-year statute of limita- 
tions against the indorser. The evidence showed that when the state- 
ment was signed, the indorser stated that he would not pay the note 
and that his object in making the statement was the possibility that 
the maker might make a settlement with the bank; thus negativing 
the promise by the indorser to pay. 


Action by Harry Glass, Sr., receiver of the American Home Secu- 
rity Bank, against J. D. Drieborg and John Mieras on a note. From 
a judgment for plaintiff, defendant J. D. Drieborg appeals. 

Reversed and remanded for entry of judgment for defendant J. D. 
Drieborg. 

Argued before the Entire Bench. 

Carmody, Geib & Walsh, of Grand Rapids, for appellant. 

John M. Dunham, of Grand Rapids, for appellee. 


BOYLES, J.—This is a suit by the receiver for the American Home 
Security Bank, of Grand Rapids, against John Mieras, maker of, and 
J. D. Drieborg, endorser on, a promissory note. Mieras confessed judg- 
ment. Drieborg had trial before the court without a jury. Plaintiff 
had judgment and Drieborg appeals. 

The note was due October 13, 1933. Suit was begun October 28, 
1939. Drieborg’s sole defense was the statute of limitations. Plaintiff 
replied that Drieborg had ‘‘prepared and filed a sworn, financial state- 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1406. 
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ment in which said obligation is admitted.’’ Defendant admitted sign- 
ing the alleged financial statement, denied that it waived his defense 
under the statute, and claimed that it was given under such circum- 
stances as to repel the presumption of any promise or intention to pay. 
These circumstances were as follows: Mieras made payments, but 
Drieborg never made any payments on the note. Sometime before the 
six-year period would elapse, the bank mailed Drieborg a blank upon 
which to make a financial statement, requesting that it be made out 
and returned to the bank. This blank was received by Drieborg and 
put into the wastebasket. About a month before the note would other- 
wise be outlawed, Mieras, the maker, through his attorney, Mr. Walsh, 
endeavored to effect a compromise with the receiver or obtain a reduc- 
tion, in the amount due. The receiver informed Walsh that no nego- 
tiations would be entered into until a sworn financial statement by 
both the maker and endorser was furnished to the bank. Walsh ob- 
tained from the bank a blank financial statement, had Drieborg come 
to his office, and there Mr. Drieborg signed and swore to the financial 
statement. Walsh turned the statement over to the bank and it was 
received in evidence. Plaintiff relies on it to toll the statute. This 
statement, after reciting Drieborg’s assets and liabilities, contains the 
following : 


‘*Contingent Liability 

‘‘Notes endorsed: John Mieras Note held by Am. Home Security 
Receiver $981.40... 

‘“Total Contingent $981.40... 


‘‘These statements of my assets, liabilities, income and expense, are 
filed in connection with my indebtedness at the American Home Secu- 
rity Bank, and accurately represent my present worth and ability to 
apply on my indebtedness at the bank. 


**Dated Sept. 29, 1939 
“Signed Jake D. Drieborg”’ 


Drieborg admitted signing the statement in Mr. Walsh’s office and 
testified that his object in making it was the possibility of Mieras mak- 
ing a settlement with the bank and that, on request of the bank, he 
(Mieras) wanted this financial statement. He further testified that he 
told Mr. Walsh at the time of making it that he couldn’t and wouldn’t 
pay the note. Mr. Walsh testified that he was acting as the attorney 
for Mr. Mieras and that when Drieborg gave him the financial state- 
ment ‘‘we discussed the whole situation at considerable length and Mr. 
Drieborg told me that he couldn’t and wouldn’t pay it.’’ Mr. Drieborg 
never discussed the matter with the receiver or anyone connected with 
the bank. Plaintiff’s objection to all this testimony was overruled by 
the trial court. Counsel now claims this testimony was inadmissible. 
It was competent for the purpose of showing that the financial state- 
ment was furnished under circumstances negativing a promise to pay. 
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This question is not raised in the statement of questions involved and 
this ruling was not appealed. It cannot now be considered by us. 
The sole question before this court as stated by counsel for both parties 
is: ‘‘Was the furnishing of the financial statement under the undis- 
puted circumstances such an unqualified acknowledgment of the debt 
as to toll the running of the statute of limitations?”’ 

Unless this signed statement tolls the statute, plaintiff’s cause of 
action is barred. 3 Comp. Laws 1929, § 13976, Stat. Ann. § 27.605. In 
actions founded upon contract, no acknowledgment or promise to pay 
will prevent the action being barred by the statute of limitations un- 
less the acknowledgment or promise is made by or contained in some 
writing signed by the party to be charged. 3 Comp. Laws 1929, § 13984, 
Stat. Ann. § 27.613. Drieborg’s right to claim the benefit of the statute 
is not affected by any payment or promise made by Mieras. 1 Williston 
on Contracts, Rev. Ed., § 193; Borden v. Fletcher’s Estate, 131 Mich. 
220, 91 N. W. 145. See, also, Godde v. Marvin, 142 Mich. 518, 105 N. W. 
1112. 


‘‘If the debtor admits his indebtedness but couples the admission 
with a refusal to pay, no new promise can be implied.’’ 1 Williston on 
Contracts, Rev. Ed., § 168. 

‘*As the force of an acknowledgment depends in most States upon 
the inference to be drawn from it of an intention to pay, if there is 
anything in the surrounding circumstances, even though not in the 
words of the acknowledgment, tending to negative such an inference 
or to leave it in doubt, the indebtedness will not be revived.’’ I Willis- 
ton on Contracts, Rev. Ed., § 170. 

‘*. . . it has ever since been recognized in England, and generally 
in the United States, that the effect of an admission or acknowledgment 
is merely that of evidence of a promise implied in fact. And if, taking 
all the circumstances into account, the admission does not indicate an 


intention to pay, no liability arises from it.’’ 1 Williston on Contracts, 
Rev. Ed., § 161. 


The law of this case was settled in this State in 1848. 
Ten Eyck v. Wing, 1 Mich. 40, this court said: 


In the ease of 


‘“‘The next point is, that by the stipulation there was a sufficient 
acknowledgment of the debt to take it out of the statute... . 

‘‘We are perhaps not prepared to say with Baron Parke, 14 Mees. & 
Wels. 744, that a certain train of decisions allowing very slight acknowl- 
edgments to take a case out of the statute, was a disgrace to the law; 
but we can say with him, we trust there is no danger of our falling into 
the same error. The consequence of this rule of construction is, that 
whenever a new promise is set up to remove the bar of the statute, it 
ought to be proved in a clear and explicit manner, either expressly, or 
by such an unqualified acknowledgment as authorizes its implication. 
[Bell v. Morrison], 1 Pet. [851] 362 [7 L. Ed. 174]; Cambridge v. 
Hobart, 10 Pick. [Mass.] 232; [Gardner v. Tudor] 8 Pick. [Mass.] 206; 
[Bangs v. Hall], 2 Pick. [Mass.] 368 [13 Am. Dec. 437]. And although 
it is held no set forms of words is requisite to constitute a sufficent 
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acknowledgment, and that it may be inferred from facts without words, 
Whitney v. Bigelow, 4 Pick. [Mass.] 110, yet the acknowledgment ought 
to contain an unqualified and direct admission of a present subsisting 
debt which the party is liable and willing to pay, and be unaccompanied 
by any circumstances or declarations which repel the presumption of 
a promise or intention to pay. A’Court v. Cross, 3 Bing. 329. If there 
be anything said at the time of the acknowledgment to repel the infer- 
ence of a promise, the acknowledgment will not take the case out of 
the statute; the acknowledgment must be consistent with a promise to 


pay. 


9? 


This was reaffirmed in 1857, and has since been consistently followed 
by this court. 


‘“Sinee the statute of limitation has come to be considered as rest- 
ing upon the latter foundation as well as the former, and to be a statute 
of repose as well as a statement of presumption, the uniform doctrine 
has been, that it remains in force, unless the debtor renounces its benefit 
and protection, and voluntarily makes a new promise to pay the old 
debt. Such new promise will be implied from the mere acknowledgment 
of the debt expressed by such words, and attended with such circum- 
stances, as give it the meaning, and, therefore, the force and effect of a 
new promise, But if the acknowledgment be attended by any qualifica- 
tion, tending to rebut the implication of a promise of payment which 
would otherwise arise, there can be no recovery.’’ Jewett v. Petit, 4 
Mich. 508. 

‘‘The theory upon which a part payment arrests the running of: the 
statute is that it implies a new promise to pay; and a payment made 
under circumstances inconsistent with such an inference is not effec- 
tive.’’ Borden v. Fletcher’s Estate, supra [131 Mich. 220, 91 N. W. 146]. 

“*Even if the promise to pay in writing would take the present case 
out of the statute, it will be noted there was no such recognition of 
the entire amount claimed and a promise to pay it as would prevent the 
= of the statute.’’ Carr v. Carr, 188 Mich. 396, 101 N. W. 550, 


In the case of Throop v. Russell, 145 Mich. 482, 108 N. W. 10138, 
1014, 116 Am. St. Rep. 314, this court quoted with approval the state- 
mente of the law in Ten Eyck v. Wing, supra, and said: 


“*In this state the law is well settled as to what constitutes a new 
promise in writing sufficient to remove the bar of the statute. . . . This 
case has been accepted as the law in this state upon this question.”’ 

‘Statutes of limitation are now generally considered to be statutes 
of repose, and any act or declaration which is to postpone their effect 
is closely scrutinized. 13 Am. & Eng. Ene. Law, 750; Ten Eyck v. 
Wing, 1 Mich. 40.’’ Sweet v. Ellis, 109 Mich. 460, 67 N. W. 535, 537. 
See, also, Albers v. Pommerening, 283 Mich. 389, 278 N. W. 108. 


i) 


The erux of the matter is, has there been a new promise to pay. 
Whether or not the promise to pay is to be inferred from a mere ac- 
knowledgment of the debt in writing, or whether the existence of a 
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promise is negatived by circumstances, the question still remains, has 
the debtor renewed or revived the promise to pay the debt. If the 
circumstances under which a mere acknowledgment of debt is made 
negative the inference of a promise to pay, we should not hold that 
the debtor has made such a promise. The question is not limited en- 
tirely to whether the promise or the negation has been communicated 
to the creditor. To start with, the circumstances must indicate that the 
debtor be considered to have made a promise to pay. It is obvious that 
in every meeting of minds there must be at least two parties, in this 
ease the promisor and the promisee. In the case at bar, there is no 
promisor. The circumstances under which the financial statement was 
signed negative the possibility of a new promise by Drieborg to pay 
the note. 

Reversed and remanded for entry of judgment for defendant Drie- 
borg, with costs. 


JOINT DEPOSITOR’S RIGHT OF SET-OFF 
AGAINST JOINT NOTE HELD BY BANK 


Nichols v. Metropolitan Life Insurance Co., Supreme Court of Ohio, 
31 N. E. Rep. (2d) 224 


A joint and survivorship account in a closed bank, in the absence 
of some equity, may not be set off against an indebtedness to the 
bank owed by only one of the payees of the joint account. 

In this case plaintiff and her mother had a deposit in a joint 
and survivorship savings account in a bank. Subsequent to the clos- 
ing of the bank, plaintiff sought to enforce a set-off of the amount 
of the deposit against a note which the plaintiff and her husband 
had executed to the same bank. It was held that the joint and 
survivorship account could not be set off against the note for the 
reason that the cross-demands existing between the bank and plain- 
tiff and her husband on one hand, and between the bank and plain- 
tiff and her mother on the other hand, were not mutual, and were 
not in the same right and capacity. 


Proceeding by Elizabeth K. Nichols against the Metropolitan Life 
Insurance Company and others, to enforce a set-off of the amount of a 
deposit in a joint and survivorship savings account against a note which 
plaintiff and her husband had executed to a bank which sold the note 
to defendant insurance company. A judgment of the Common Pleas 
Court for the insurance company was appealed on questions of law 
and fact to the Court of Appeals, which held that the joint and sur- 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
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vivorship account could not be set off against the note and granted a 
decree for defendants. The cause was brought to the Supreme Court 
following the allowance of a motion to certify the record. 

Affirmed. 

On March 29, 1926, appellant and her husband, Herbert O. Nichols, 
executed a note secured by mortgage for $9,750, to the Ohio Savings 
Bank and Trust Company. The note was due and payable one year 
from its date. On July 28, 1927, after its maturity, the note was sold 
without recourse to the Metropolitan Life Insurance Company, without 
the knowledge or consent of appellant. On November 1, 1926, before 
the note was due, and while still in the hands of the bank, appellant 
and her mother, Katharine Fox, opened a savings account at the bank 
under a deposit agreement reading: 


‘‘Date November 1, 1926. 
‘“We agree and direct that deposits on account as numbered on the 
other side of this card, shall belong to us, jointly, and may be drawn 
out by either of us having the pass book, and in case of death of either, 
the balance, if any, shall go to the survivor. 
““(Sign) Katharine Fox 
‘*Elizabeth K. Nichols.’’ 


On August 17, 1931, the bank was closed and taken over for liquida- 
tion by the state. At that time, there was due on appellant’s note, held 
by the insurance company, the sum of $6,205.72, and at the same time 
there was on deposit in the joint savings account the sum of $1,754.06. 

Both the appellant Elizabeth K. Nichols, and her mother Katharine 
Fox, were living at the time the bank closed and are still living. 

After the bank closed, appellant made demand upon the insurance 
company to have the amount of the joint deposit credited on her note. 
Upon the refusal of the insurance company to recognize the set-off, ap- 
pellant filed a suit in the Common Pleas Court to enforce same. The 
Common Pleas Court held for the insurance company, and an appeal 
on questions of law and fact was prosecuted to the Court of Appeals, 
which held that the joint and survivorship account of Elizabeth K. 
Nichols and Katharine Fox could not be set off against the note and 
mortgage of Elizabeth K. Nichols, and granted a decree for the ap- 
pellees. 

The cause is now before this court following the allowance of a mo- 
tion to certify the record. 

Fraser, Effler, Shumaker & Winn and Robert C. Dunn, all of Toledo, 
for appellant. 

Holbrook & Banker and E. Donald DeMuth, all of Toledo, for ap- 
pellee Metropolitan Life Ins. Co. 


TURNER, J.—Appellant claims that, since the insurance company 
acquired the note after maturity, the entire amount of the joint-account 
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deposit should be credited as a set-off. The insurance company, ap- 

pellee, resists appellant’s claim on the ground that the joint account 
may not be used as a set-off, either legal or equitable, for the reason 
that the cross-demands existing between the bank and Elizabeth K. 
Nichols and her husband on one hand, and between the bank and 
Elizabeth K. Nichols and Katharine Fox on the other hand, were not 
mutual, and were not in the same right. 

Section 11321, General Code, provides: ‘‘When cross-demands have 
existed between persons under such circumstances that if one had 
brought an action against the other a counter-claim or set-off could have 
been set up, neither can be deprived of the benefit thereof by assignment 
by the other, or by his death. The two demands must be deemed com. 
pensated so far as they equal each other.”’ 

Section 11319, General Code, provides: ‘‘A set-off is a cause of action 
existing in favor of a defendant against a plaintiff between whom a 
several judgment might be had in the action, and arising on contract or 
ascertained by the decision of a court. It can be pleaded only in an 
action founded on econtract.’’ 

Section 710-120, General Code, provides: ‘‘When a deposit has been 
made, or shall hereafter be made in any bank or trust company transact- 
ing business in this state in the name of two or more persons, payable 
to either, or the survivor, such deposit or any part thereof, or any interest 
or dividend thereon, may be paid to either of said persons whether the 
other be living or not; and the receipt or acquaintance of the person 
so paid shall be a valid and sufficient release and discharge to the bank 
for any payments so made.”’ 

This provision, Section 710-120, was enacted solely for the benefit of 
the bank and not for the depositor. 5 Ohio Jurisprudence, 389. 

This court held, in the case of Second National Bank of Cincinnati 
v. Hemingray, 34 Ohio St. 381: ‘‘The general rule in equity, as at law, 
is, that joint debts can not be set off against separate debts, unless 
there be some special equity justifying it.’’ In the case of Andrews v. 
State ex rel. Blair, Supt. of Banks, 124 Ohio St. 348, 178 N. E. 581, 

582, 83 A. L. R. 141, this court held: ‘‘A set-off, whether legal or equi- 
table, must relate to cross demands in the same right, and when there is 
wutuality of obligation.’’ This was quoted with approval in the case 
of Witham v. South Side Building & Loan Association of Lima, 133 
Ohio St. 560, at page 562, 15 N. E. 2d 149. In 36 Ohio Jurisprudence, 
556, it is said: ‘‘It is well settled that, as a general rule, mutuality of 
the parties is an essential condition of a valid set-off or counterclaim. 
That is, the debts must be to and from the same persons and in the 
same capacity. ... [P. 562] To have the required mutuality, a set-off, 
whether legal or equitable, must relate to cross-demands in the same 
right and capacity.’’ 

Appellant’s petition filed in the Court of Common Pleas contains 
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the following allegations: ‘‘ Plaintiff has heretofore tendered to the de- 
fendant, The Metropolitan Life Insurance Company, and has continued 
so to do, and hereby does tender to it, an assignment by herself and 
the defendant, Katharine Fox, of the certificates of claim against the 
defendant, The Ohio Savings Bank & Trust Company, for the deposits 
aforesaid, as evidence of the right of the defendant, The Metropolitan 
Life Insurance Company, to be subrogated to the rights of plaintiff and 
the defendant, Katharine Fox, against said defendant bank and the 
liquidator thereof, upon the crediting of the amount thereof: upon and 
against plaintiff’s liability upon the note and mortgage aforesaid.’’ 

The stipulation filed in the Common Pleas Court shows that the 
payees in the certificate of claim for the joint account were Katharine 
Fox or Elizabeth K. Nichols. The stipulation shows also ‘‘that said 
Elizabeth K. Nichols and Katharine Fox have received dividends on 
said certificate of claim as and when declared by The Ohio Savings Bank 
and Trust Company, which to the present time have totaled 60 per 
ecent.’’ 

The record nowhere shows that Mrs. Fox ever relinquished or 
assigned her interest in the joint account. While appellant’s petition 
alleges a tendered assignment by appellant and her mother to the insur- 
ance company, the record contains no proof of this. However, such 
proof would not be material here. 

While appellant filed a proof of claim with the Superintendent of 
Banks for the entire joint and survivorship account, yet in that proof of 
claim she gave the payee as ‘‘ Katharine Fox or Elizabeth Nichols’’ and 
the certificate of claim was made out to ‘‘Payee Katharine Fox or Eliza- 
beth K. Nichols,’’ and as pointed out above the stipulation shows ‘‘that 
said Elizabeth K. Nichols and Katharine Fox have received dividends 
on said certificate of claim as and when declared by The Ohio Savings 
Bank and Trust Company, which to the present time have totaled 60 
per cent.’’ If appellant were to die prior to the full liquidation of the 
bank’s assets, could there be any doubt of the right of Mrs. Fox to 
recover as her own any unpaid dividend or balance of this joint and 
survivorship account? True, up to the time of the closing of the bank, 
appellant might have drawn the full balance remaining in the joint 
account. But after the bank ceased to do business, neither appellant 
nor her mother could draw on this account or in any way prejudice the 
rights of the other. See Section 710-91 et seq., General Code. 

The right to withdraw from this account depended ‘upon the con- 
tinuance of the bank to function as a bank. When the bank ceased to 
funetion as a bank, the right of either party to make withdrawals 
ceased and the payees were relegated to a claim against the bank through 
the Superintendent of Banks. See Sections 710-90, 710-91 and 710-92, 
General Code. 

Of course, such claim against the bank could be assigned, but there 
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is no evidence in the record to support an assignment to appellant of 
her mother’s interest. 

It is urged that the bank’s insolvency is a sufficient ground for an 
exception to the rule that joint and separate accounts cannot be set off 
against each other. While recognizing that such an exception may exist 
by reason of insolvency, we are of the opinion that the facts in the instant 
ease are not, such as call for the application of that exception. We are 
unable to see how appellant has been injured, unless it be by her own 
laches. That it was not the intention of appellant or her mother prior 
to the closing of the bank to use the joint account for the payment of 
any part of appellant’s mortgage-note indebtedness is clear from the 
record. Appellant’s note to the bank became due March 29, 1927, while 
the bank was not taken over for liquidation until August 17, 1931. 


In the absence of a special and specific agreement to the contrary, 
the holder of a note and mortgage has the unlimited right to assign 
same, either before or after maturity. The insurance company had the 
right to collect the interest through the bank—it was under no obliga- 
tion to disclose its ownership so far as this record discloses. Further- 
more, it would seem that a waiver of any right to use this joint account 
as a set-off against appellant’s note is implicit in the receipt by the 
payees of that joint account of 60 per cent in dividends on the certificate 
of claim. As pointed out by the Court of Appeals, appellant was in no 
manner injured or prejudiced by the transfer of her note by the bank to 
the insurance company after maturity, and the sending of interest 
notices by the bank to her thereafter. 


Counsel for appellant claim that appellant could have secured a 
several judgment against the bank. The record, however, does not sus- 
tain this claim. Had appellant attempted to withdraw the funds in 
this joint account while the bank was open for business and had the 
bank refused to permit such withdrawal, appellant might have secured 
a several judgment upon the ground that her right to the entire deposit 
had become fixed by her demand. Even then, it would have been neces- 
sary to have made the mother a party, with opportunity to set up what- 
ever claims the mother might care to put forward. As pointed out by 


the court below, the court cannot do for appellant what she has not done 
for herself. 


We can find no fraud practiced on appellant, nor can we find any 
special equity in her favor which would justify an exception to the 
general rule that joint claims cannot be set off against a separate debt. 
The record shows conclusively that there was not the mutuality of 
parties essential to a valid set-off—the cross demands are not in the 
same right and capacity. The record does not disclose any special 
equity in appellant’s favor justifying a departure from the general rule. 


The judgment of the Court of Appeals should be affirmed. 
Judgment affirmed. 
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FALSE ENTRY IN RECORDS OF CORPORATION 
ENGAGED IN BANKING BUSINESS 






Moag v. State, Supreme Court of Indiana, 31 N. E. Rep. (2d) 629 














The business of banking, as defined by law and custom, consists 
in the issue of notes payable on demand, intended to circulate as 
money where the banks are banks of issue; in receiving deposits pay- 
able on demand; in discounting commercial paper; making loans of 
money on collateral security; buying and selling bills of exchange; 
negotiating loans; and dealing in negotiable securities issued by the 
government, state and national, and municipal and other corpora- 
tions. 

In this case defendant was indicted for being an accessory before 
the fact to the crime committed by the secretary-treasurer of a trust 
company in making a false entry in a statement of financial con- 
dition of said company. There was no evidence that the secretary- 
treasurer of said company made any false entry at any time other 
than after the trust company ceased to be engaged in the banking 
business and had been taken over by the State Department of Finan- 
cial Institutions. It was held that conviction of the defendant for 
being an accessory before the fact could not be sustained since the 
trust company was not, at the time the alleged false statement was 
made, engaged in the banking business within the state statute mak- 
ing it a crime to make a false entry in the records of a corporation 
engaged in the banking business. 





























J. Cameron Moag was convicted of being an accessory before the 
fact to the crime of making a false entry in the records of a bank, and 
he appeals. 
- Judgment reversed with directions. 

Harding & Harding and Foley & Foley, all of Crawfordsville, for 
appellant. 

Samuel D. Jackson, Atty. Gen., and James K. Northam, Dep. Atty 
Gen., for appellee. 














SHAKE, J.—Appellant was indicted for being an accessory before 
the fact to the crime of making a false entry in the records of a bank. 
He was tried by a jury and convicted and he has appealed, assigning 
that the trial court erred in overruling his motion for a new trial. The 
specific propositions relied upon by the appellant may be grouped for 
consideration as follows: (1) The insufficiency of the evidence; (2) error 
in the admission and exclusion of evidence; and (3) error in giving and 
refusing certain instructions. The first proposition requires a statement 
of the charge and a review of the evidence. 
















NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §113. 
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It was alleged in the indictment that on August 7, 1934, and long 
prior thereto, the Tippecanoe Loan and Trust Company was a loan, 
trust, and safe deposit company incorporated under the laws of Indiana, 
with its principal office and banking house in the city of Lafayette; 
that Margaret A. Cheney was the duly elected, qualified, and acting 
secretary-treasurer of said company; that on and prior to the above date 
the company had and kept a certain record book called ‘‘Daily Finan- 
cial Statement,’’ for the purpose of showing in detail the financial 
condition both as to resources and liabilities of said trust company at 
the close of banking business on each day; that on said August 7th, 
Miss Cheney made up a statement of the financial condition of the com- 
pany for that day and recorded it in said book (a complete copy of 
the entry being set out in the indictment) ; that by said statement it 
appeared that the company owned and possessed miscellaneous bonds 
and stocks of the value of $632,886.42; that the aforesaid entry was 
false and known to be false to Miss Cheney when it was made and 
entered; and that on August 7, 1934, the appellant unlawfully and 
feloniously counseled and encouraged the commission of the crime im- 
puted to Miss Cheney in the indictment. 


The charge is predicated on § 1, chapter 103, Acts 1933, § 10-1713, 
Burns’ 1933, § 2479, Baldwin’s 1934, which is as follows: ‘‘ Any person 
engaged in the business of banking, or any officer, director, agent or 
employee of any person, firm or corporation engaged in the banking 
business in this state, who shall knowingly make, or cause to be made, 
any false entry in any book or record kept in any such bank or trust 
company, shall be deemed guilty of a felony, and upon conviction thereof 
shall be fined in any sum not to exceed one thousand dollars ($1,000), 
or be imprisoned in the state prison for any determinate period of not 
less than one (1) year or more than five (5) years, or both.’’ 


The evidence is not substantially in dispute. It appears that the 
trust company operated as a going concern for the last time on August 
7, 1934. During that day, the bank had been ordered closed by the 
Department of Financial Institutions, and on the 8th of August a repre- 
sentative of the department took charge before opening time. When 
the representative took over, he discovered that the daily financial state- 
ments had not been made up for about a week, and at his suggestion 
Miss Cheney compiled and supplied these, including the one for August 
7th, upon which the charge was based. 


The appellant urges that under the undisputed evidence the trust 
company was not ‘‘engaged in the banking business,’’ in the sense con- 
templated by the statute, at the time the alleged false statement was 
made, because it had ceased operation and was under the control of the 
Department of Financial Institutions. 

Statutes defining public offenses are to be strictly construed and this 
rule must be applied to the statute upon which this prosecution is 
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based, including the clause ‘‘corporation engaged in the banking busi- 
ness’’ found therein. If the evidence does not show that Miss Cheney 
was acting as an officer of the trust company and that the company 
was engaged in the banking business at the time Miss Cheney made 
the alleged false entry, the judgment of conviction cannot stand. We 
are not without authorities as to the meaning of ‘‘banking business’’ as 
these words have been used from time to time in the statutes of this 
state. ‘‘ ‘The business of banking, as defined by law and custom, con- 
sists in the issue of notes payable on demand, intended to circulate as 
money where the banks are banks of issue; in receiving deposits pay- 
able on demand; in discounting commercial paper; making loans of 
money on collateral security; buying and selling bills of exchange; 
negotiating loans; and dealing in negotiable securities issued by the 
government, state and national, and municipal and other corpora- 
tions.’’’ First Nat. Bank v. Turner, Treasurer, 1900, 154 Ind. 456, 
460, 57 N. E. 110, 112; Merica v. Burget, 1905, 36 Ind. App. 453, 461, 
75 N. E. 1083, 1086; Davis v. Sexton, County Treasurer, 1936, 210 Ind. 
138, 153, 200 N. E. 233, 240. Recently, in considering the construction 
to be given to the clause ‘‘every bank or banking company,’’ appear- 
ing in the Constitution of this state, Article 11, § 6, we said that a 
corporation authorized to engage in the banking business could not 
be regarded as within the definition ‘‘after the liabilities have become 
fixed, the assets are frozen, and the bank has ceased to operate as such.’’ 
State ex rel. Dept. of Financial Institutions v. Hardy, Ind. Sup., 1941, 
30 N. E. 2d 974, 978. The conclusion appears inevitable that the Tippe- 
canoe Loan and Trust Company was not engaged in the banking busi- 
ness on August 8, 1934, when Miss Cheney made the entry for August 
7th, with which we are concerned, for the reason that at that time said 
company had ceased operations and was in charge of a representative of 
the Department of Financial Institutions. 

In State v. Trook, 1909, 172 Ind. 558, 561, 88 N. E. 930, 931, this 
court considered a charge of subornation of perjury based on an alleged 
violation of a statute requiring the owner or a partner of a private 
bank ‘‘transacting a banking business’’ to make verified semiannual 
reports to the Auditor of State. Acts 1905, ec. 109. In holding the 
affidavit insufficient, the court said: 

‘‘The report set out in the charge against appellee was made of the 
date of May 20, 1907, and sworn to June 18, 1907. The Auditor [of 
State] had no control over any so-called bank not authorized according 
to law to transact a banking business. The law expressly states that 
the reports are required only of those transacting a banking business 
under the provisions of the act. An allegation that the bank in ques- 
tion was transacting business under the act of 1905 [supra] was ma- 
terial and necessary. No such allegation appears, and the affidavit must 
be held insufficient in this respect. Losee v. Bullard [1880], 79 N. Y. 404. 

“‘The affidavit should not only have averred that the bank named 
had been chartered under the private banking act, but also that the 
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owners were operating and transacting a banking business under the 
provisions of that act on May 20, 1907, at the time the alleged false 
report was made. No such allegation is found in this affidavit, and 
hence no sufficient showing that the report set out was one required 
by law to be made. It could easily occur, as suggested by counsel, that 
a report would be made after a bank had ceased to do business. Kirk- 
land v. Kille [1885], 99 N. Y. 390, 2 N. E. 36.’’ 


While in the above case the court was passing upon the charge, what 
was said there applies with equal force to the sufficiency of the evidence 
to sustain a charge, and we consider the decision as controlling with 
respect to the matter here under consideration. 

The appellee has attempted to avoid the conclusion we have reached 
by a somewhat ingenious contention. We quote from the State’s brief: 
‘*., . the record shows that the false entry was probably made by Miss 
Cheney on the morning or sometime during the daytime of August 8, 
1934. It is the rule in Indiana that a legal day begins at twelve o’clock 
midnight and continues until the same hour the following night.’’ 

Benson vy. Adams, 1879, 69 Ind. 353, 354, 35 Am. Rep. 220, is cited 
by appellee, where it is said: ‘‘A day is the unit of time. It commences 
at 12 o’clock P. M. and ends at 12 o’clock P. M., running from mid- 
night to midnight. In the division of time throughout the world, we 
believe this is regarded as the civil day. When the word ‘day’ is used 
in a statute or in a contract, it means the twenty-four hours, and not 
merely the day as popularly understood, from sunrise to sunset, or 
during the time the light of the sun is visible.’’ 





































The rule is correctly stated in the above quotation, though the same 
results might have been attained by simply saying that a day begins 
with the passing of midnight and continues until the succeeding mid- 
night; so August 7th began with the passing of 12 o’clock p. m. of 
August 6th and continued for a 24-hour period thereafter. We are 
unable to follow the State’s reasoning when it says: ‘‘So in a strict 
legal sense, the morning and daytime part of the day designated as 
August 8, 1934, was a part of the legal day of August 7, 1934... . 
Under this rather strict view, while the Department had in fact sent a 
special representative to the Trust Company on the morning of August 
8, 1934, its effective possession of the Trust Company’s property and 
business did not obtain until midnight of that day ... .’’ 

It is true that time is not of the essence of the offense charged, which 
is tantamount to saying, in practical effect, that the state was entitled 
to show that the offense was committed within the period of limitations 
immediately preceding the return of the indictment. There is no evi- 
dence in the record, however, that Miss Cheney made any false entry 
at any time other than after the trust company ceased to be engaged 
in the banking business; nor are we impressed with the argument that 
there was no showing that the trust company permanently ceased to 
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engage in business on August 7th. It is true, as suggested, that the 
period during which a bank is closed may be only temporary and that 
it may subsequently reopen, but if it does reopen it could hardly be 
said that it had not been closed, and the evidence in the cause leaves no 
doubt that the trust company was not operating at the time Miss 
Cheney made the entry in question. 

Since the error discussed requires that the judgment be reversed, it 
is not necessary to extend this opinion. 

The judgment is reversed, with directions to sustain the appellant’s 
motion for a new trial. 














ACTIVITY WITHIN BANKING POWERS 





Better Business Bureau of Detroit, Inc. v. First National Bank- 
Detroit, Supreme Court of Michigan, 296 N. W. Rep. 665 






It is within the power of a bank to become a party to an activity 
which is carried on for the purpose of discovering concerns that are 
engaged in unsound business practices and endeavoring to produce 
sound and helpful methods of carrying on business. 


In this case a national bank contracted to contribute a certain 
sum of money through a subscription to plaintiff, Better Business 
Bureau of Detroit, Inc., organized and operated for the purpose of 
promoting and maintaining fair competition and dependability in 
the advertising of merchandise in all kinds of business. It was 
held that the contract was an act within the banking powers and 
consequently the plaintiff could recover the amount due from the 
bank on its subscription. 



















Action on a subscription by the Better Business Bureau of Detroit, 
Ine., against the First National Bank-Detroit. From a judgment for 
plaintiff, defendant appeals. 

Case remanded for vacation of judgment entered and for entry of 
judgment in accordance with opinion. 

Robert S. Marx, Carl Runge and Thomas L. Conlan, all of Detroit, 
for defendant-appellant. 

Sempliner, Dewey, Stanton & Honigman, of Detroit, (Thomas L. 
Poindexter, of Detroit, of counsel), for plaintiff and appellee. 


NORTH, J.—Plaintiff, Better Business Bureau of Detroit, Inc., 
organized and operated for the purpose of promoting and maintaining 
fair competition and dependability in the advertising of merchandise 
in all kinds of business, brought suit against defendant First National 

















NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §125. 
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Bank-Detroit, a banking corporation, on a subscription of $2,660, made 
by defendant on January 30, 1933. Plaintiff’s opening statement con- 
tains the following: 


‘‘This case was sought to be removed to the United States Court by 
the defendant, and while the question was being determined as to the 
right of the defendant to remove this case and others like it, to the 
Federal Court, the matter lay fallow for two years. Before the removal, 
the plaintiff had defaulted the defendant for failure to plead or answer 
or appear in this case. When it was determined in the Circuit Court 
of Appeals that this case is not a removable case, then the defendant 
sought to re-enter the case in this court and have the default set aside, 
and your Honor will find a stipulation setting aside the default on 
certain conditions, one of which is the case should be tried without the 
jury, and another is that interest is allowable on these liquidating divi- 
dends or payments on account of claims from the dates when the several 
payments were made to the time when—I suppose, to the time that 
the verdict or judgment—I think the stipulation says to the time the 
money is received by the plaintiff in the event of a verdict or judgment 
for the plaintiff.’’ 


Defendant became a subscribing member of the Bureau in 1924, 
continuing as such until 1930, when it and other banks became a part 
of the newly organized Detroit Bankers Company. In 1931 and 1932 a 
group subscription was made to the Better Business Bureau by the 
Detroit Bankers Company. The amounts paid by the various Detroit 
banks in support of the activities of the Bureau were based upon a rate 
of $5 for each million of their resources. In the Detroit Bankers group 
was also plaintiff’s landlord, First National Bank Building Company. 


Conversations between Mr. McEldowney and Mr. Kempton of the 
Bureau, and Mr. Moninger, manager of the First National Bank Build- 
ing Company resulted in an offer by Moninger to procure a subscription 
for the year 1933 from the holding company (Detroit Bankers Com- 
pany), it being understood that payments on the subscription would 
be used by the Bureau for the purpose of paying its rentals to the 
First National Bank Building Company. Moninger talked with Mr. 
Joseph Dodge about the matter and, at a meeting of the governing 
committee of the board of directors of the First National Bank-Detroit, 
held January 30, 1933, where Dodge acted as secretary, the following 
entry was made upon the minutes: 


‘“‘Better Business Bureau 


‘* As requested at the previous meeting, a report and recommendation 
was submitted by A. V. Moninger of the First National Bank Building 
Company, on the lease situation with respect to the Better Business 
Bureau. 

‘‘The recommendation that the subscription be $2,660.00, provided 
it was returned to the Building Company in the form of rent, was 
approved. ’’ 
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Defendant bank closed at the time of the banking holiday in 1933, 
and never reopened. The subscription was not paid and plaintiff paid 
to the building company on account of rent for that year the sum of 
$700, the balance on its unpaid rental claim having been adjusted and 
settled between plaintiff and the building company. Neither Detroit 
Bankers Company nor First National Bank Building Company is a 
party to the instant action. 

Defendant denied the indebtedness and the claimed contract based 
on the quoted resolution, and alleged that, if such contract did exist, 
it was ultra vires. 

Testimony was taken by the trial court, sitting without a jury, and 
a judgment was entered for plaintiff in the sum of $3,295.62. 

The law in this State with respect to subscription may be found in 
Comstock v. Howd, 15 Mich. 237, where the court said: ‘‘The subscrip- 
tion itself, together with the appointment of plaintiff to raise the money 
by subscription, to make all necessary disbursements, and his acceptance 
of the position constituted a valid contract between the defendant and 
the plaintiff.’’ 

In that case the declaration did not allege any disbursement or the 
incurring of liability by plaintiff. The court held the declaration to be 
good and experienced no difficulty with the question of consideration. 
In the matter now before the court defendant claims that the disburse- 
ment of the subscription money was not made by plaintiff to the build- 
ing company in the form of rental. Plaintiff answers this argument 
by pointing out that it could not be so paid because it was never 
received. ; 

The Comstock case has been followed in subsequent opinions of this 
court, which are authority for the trial judge’s conclusion that: ‘‘I do 
not think we need to spend any time on the proposition there was not 
any valid contract because the testimony establishes here the objects 
for which the Better Business Bureau was organized. It establishes 
there was a number of subscriptions and the subscription of each sub- 
scriber would have as a consideration the subscriptions of all the other 
subscribers. So I think the testimony establishes a valid consideration 
for the subscription. I think the testimony establishes a contract.’’ 

On the question of ultra vires we agree with the view of the trial 
court, expressed as follows: ‘‘I do think, however, that the making of 
this kind of an agreement is absolutely within the fair scope of the 
powers of a bank, whether a national bank or any other kind of a bank. 
It certainly is within the power of the bank to hire watchmen to guard 
its vaults, it certainly is within the power of the bank to hire attorneys 
to examine abstracts, or examine into the validity of contracts, it cer- 
tainly is within the power of the banks to subscribe to commercial 
agencies and get all the reports they can get, and I think it is most 
certainly within the power of the bank to become a party to an activity 
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which is carried on for the purpose of discovering concerns that are 
engaged in unsound business practices and endeavoring to produce 
sound and helpful methods of carrying on business. Outside of taking 
money in over the counter, and lending money, and collecting it, I 
cannot think of anything that is more directly within the scope of things 
that are useful and necessary to the carrying on of the banking business 
than this. The bank has to be prudent, it has to be watchful, it has 
to know what is going on, and in order to do that, it can avail itself of 
any kind of machinery that is reasonably appropriate for that purpose. 
I do not think that the making of such a contract as this can possibly 
be held to be ultra vires.’’ 

Before defendant had filed its claim of appeal, plaintiff presented a 
motion in which it sought leave to supplement the record by additional 
testimony. Defendant objected to the granting of this motion on the 
ground that, upon filing the claim of appeal, the trial court had lost 
jurisdiction, citing Daugherty v. Reading, 266 Mich. 514, 254 N. W. 189. 
The trial judge indicated that there might be some doubt about his right 
to take additional testimony and suggested that defendant make its 
objections a matter of record. Defendant’s counsel declined, relied upon 
his special appearance on the motion, and refrained from further par- 
ticipation in the hearing. The additional testimony received by the 
court had to do with the nature of the services rendered by the Better 
Business Bureau to various banking institutions who were its subscribers, 
including the defendant. 

This procedure is unobjectionable. <A trial court may grant a rehear- 
ing after the filing of a claim of appeal. Hughes v. Wayne Circuit 
Judge, 239 Mich. 110, 214 N. W. 175, and the Supreme Court may at 
any time in its discretion 

‘‘(d) Permit the transcript or record to be amended by correcting 
errors or adding matters which should have been included ; 

‘*(e) Continue the cause until such further evidence shall be taken 


and brought before it as the Court may deem necessary in order to do 
justice;....’’ Court Rule 72 of 1933, as amended. 


The remaining issue meriting consideration on this appeal is appell- 
ant’s claim that the judgment entered was excessive. One of appellant’s 
questions presented on this appeal is as follows: ‘‘Where breach of 
an executory contract is had prior to complete performance of the same, 
may either party recover on the theory of complete performance?’’ In 
its brief appellant asserts: ‘‘The only possible element of damages 
pleaded or proven by plaintiff was payment of $700.00 in rent... . 
However, this sum was the only sum ever mentioned in any pleading or 
any proof that plaintiff may have expended as a result of defendant’s 
so-called subscription contract. Defendant submits, therefore, that any 
recovery in this case cannot exceed the sum of $700.00.’’ 

This case should be decided on the theory that, as disclosed by the 
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record, there was a contract on the part of defendant to contribute 
through its subscription $2,660 for the year 1933; but that this obliga- 
tion was conditioned upon plaintiff paying that amount to the National 
Bank Building Company in satisfaction of plaintiff’s rent. 

Under such circumstances, if the contract had been carried out 
literally plaintiff would not have realized anything over and above the 
payment of its rent. The record shows plaintiff did not pay its rent 
except to the extent of $700. And the record also shows the plaintiff’s 
landlord made a proposition to settle the rent in full for $700. This 
proposition was made November 2, 1933, but by later communication 
the time limit of this offer was extended to December 11th. From June 
5, 1933, to December 9, 1933, plaintiff paid its landlord at the rate of 
$50 per month. But on December 22nd two payments were made aggre- 
gating $350, and these payments made a total of $700, the amount 
named in the landlord’s offer. While these payments on December 22nd 
were made eleven days after expiration of the time limit in the offer, 
still they were accepted by the landlord. Under the circumstances it is 
a fair inference from this record that the acceptance of the slightly 
belated payments constituted performance of the offer and the rental 
account was thereby settled. This conclusion is further justified by the 
fact that it does not appear from this record that subsequent to 1933 
any further attempt was made to collect rentals from plaintiff up to the 
time this suit was tried in May, 1940. 

Since plaintiff’s rental account was settled by the payment of $700 
that is the full extent of the damage plaintiff suffered by reason of 
defendant’s breach of its subscription contract. This is true because 
had defendant fully performed its contract by payment of $2,660, plain- 
tiff was obligated to pay the money it so received to its landlord in 
satisfaction of its rent. Under the terms of defendant’s subscription 
plaintiff could not realize any money over and above its rent. It is 
clear that the parties to the subscription contract never contemplated 
that plaintiff should benefit from the subscription except as it was used 
to pay plaintiff’s rent. Defendant’s relation to plaintiff’s landlord was 
such that defendant had a direct interest in providing that its subserip- 
tion of $2,660 should be used in paying plaintiff’s rent. The express 
condition of defendant’s obligation was ‘‘that the subscription be 
$2,660.00, provided it was returned to the Building Company in the 
form of rent’’; but plaintiff paid only $700 on its rent and was released 
from further payment. Therefore recovery in this case, heard by the 
court without a jury, should be limited to $700 and accured interest. 

Consideration has been given to other questions presented by appell- 
ant’s brief, but except as hereinbefore noted, they are without merit. 
The case is remanded to the trial court that the judgment heretofore 
entered may be vacated and one entered in accordance herewith. Cost 
of this appeal to appellant. 





Judicial Crends 


Digest of Decisions on Deposits by Corporate 
Officials and Other Agents 


The funds of a county were deposited in a national bank by the 
county treasurer in an account standing in his name as treasurer. He 
withdrew funds for the county after the bank was placed on a restricted 
basis. It was held that the treasurer in depositing and withdrawing 
the funds acted as ‘‘agent’’ of the county and payment on order of 
treasurer was payment on order of county, which was bank’s ‘‘creditor’’ 
within the statute prohibiting payments by national bank to one of its 
creditors over other creditors. Hence, the amount received by the county 
could be recovered by the bank’s receiver. 12 U.S.C. A. § 91. Dunn vy. 
Berks County, Pa., 14 Atl. Rep. (2d) 310. 57 B. L. J. 851. 


Where a collecting agent, as the result of a continued course of 
practice, has implied authority to indorse checks payable to his prin- 
cipal, the creditor, and deposit them in his personal account, a bank 
in which he deposits such checks in his personal account will not be 
liable in the event that the agent withdraws and appropriates to his 
own use the proceeds of the checks. 

In this case it appeared that the plaintiff conducted a law list, that 
is, a list of bonded attorneys in different parts of the country to whom 
claims are sent for collection, known as the Commercial Law League. 
Certain accounts owing to a New York corporation were sent for col- 
lection to an attorney in Dallas, Texas, representing the Commercial 
Law League at that place. The attorney collected the claims in the 
form of checks payable to the creditors, indorsed the creditor’s name 
on the checks, deposited them in his own account in the defendant bank, 
and misappropriated the proceeds. He had no express authority from 
the creditor corporation to indorse its name on such checks. The court 
found, however, that there was an established custom and practice on 
the part of the attorneys, making collections of this kind, to indorse the 
payees’ names on checks, deposit the checks in their individual accounts 
and remit the amounts due creditors as soon as the checks are col- 
lected. It was held that this amounted to an implied authority on the 
part of the Dallas attorney to indorse the checks and deposit them in 
his account in the defendant bank and that the defendant bank was not 
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liable for his subsequent misappropriation. Dick v. Republic National 
Bank & Trust Co., Texas, 120 S. W. Rep. (2d) 471. 56 B. L. J. 65. 


Where an agent deposits his principal’s funds in a bank in his own 
name he is responsible if the bank fails. Cartmell v. Allard, 70 Ky. 
482; Williams v. Williams, 55 Wis. 300. 39 B. L. J. 598. 


Where an agent deposits in his own name money belonging to his 
principal, the right of the principal to the deposit is not affected by the 
fact that the agent at the same time deposited other moneys belonging 
to himself, nor by the fact that the agent instead of depositing the 
identical money belonging to his principal substituted other money. 
Van Alen v. Bank, 52 N, Y. 1. 22 B. L. J. 151. 


Where an agent deposits his principal’s money in his own name, 
the bank is liable if it pays the money to the agent, after being notified 
by the principal in due course. Frazier v. Bank, 8 Watts & S. 18. 
22 B. L. J. 155. 


The expression ‘‘ Agt.’’ written on the face of a check immediately 
after the payee’s name was held to give notice to a bank in which the 
check was deposited by the payee in his personal account that the check 
was payable to the payee in his capacity as agent, and the bank was 
held liable to the payee’s principal for the amount of the check. Mitchell 
yv. First Nat. Bank, Kentucky, 263 8. W. Rep. 15. 41 B. L. J. 804. 


A bank having notice of an agent’s authority to deposit checks pay- 
able to his principal and to draw checks against the account permitted 
the agent to cash some checks payable to his principal and to deposit 
others in his individual account, thus enabling him to appropriate a 
considerable sum. The bank was held liable for the loss. Rensselaer 
Valve Co. v. National Bank of Commerce, Wash., 224 Pac. Rep. 678. 
41 B. L. J. 575. 


A bank which permits an agent to deposit to his own credit funds 
which the bank knows to belong, not to the agent, but to his principal, 
and to withdraw the funds on his individual check is liable to the prin- 
cipal if the agent embezzles the funds, unless he acted within the ap- 
parent scope of his authority or the principal permitted him so to act or 
ratified his acts. Oklahoma State Bank v. Galion Iron Works, 4 Fed. 
Rep. (2d) 387. 42 B. L. J. 578. 


Where money is deposited in a bank by plaintiff as ‘‘agent,’’ and 
there is nothing on the face of the deposit to show for whom he is agent, 
and the bank refuses to pay plaintiff’s checks, and pays the money 
over to a third party, it does so at its peril; and in a suit by the plain- 
tiff the burden of proof is on the bank to show that the money did not 
belong to plaintiff, but did belong to the party to whom the bank paid 
it. Patterson v. Marine Nat. Bank, 130 Pa. 419, 18 Atl. Rep. 632. 
2B. L. J. 117. 
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Where a president of a corporation offers for deposit in his in- 
dividual account checks payable to the order of the corporation, the 
bank is put upon notice by the form of the checks as to the president’s 
right to make such use of them and will be liable to the corporation if 
the president fails to account to it for the proceeds; but the bank will 
not be liable if it appears that the money was withdrawn by the presi- 
dent and used in payment of debts owed by the corporation. Ducker v. 
Latonia Deposit Bank, Ky., 46 8S. W. Rep. (2d) 493. 49 B. L. J. 450. 


In an action against a bank for the conversion of funds deposited 
by a defaulting agent in his personal account it appeared that the bank 
was liable to the principal for a part of the funds and was not liable 
for another part of the funds and there was no way of segregating the 
funds for which it was and was not liable. It also appeared that the 
agent had accounted to his principal or a sum exceeding the amount 
for which the bank was liable. It was held that the principal failed 
to make out a case against the bank. O. M. Seitz Co. v. Bank of Murray, 
Ky., 263 8S. W. Rep. 685. 41 B. L. J. 858. 


A loaned B $2,000 to be used in the purchase of land, on which 
A. was to have a lien after the purchase. B deposited the money in a 
bank in an account styled ‘‘Special.’’ Afterwards B, having over- 
drawn his general account, the special account was transferred to the 
general account and checked, out. The bank had no knowledge of the 
arrangement between A and B. It was held that the form of the ac- 
count was insufficient to put the bank upon inquiry, and it was not 
liable to A. Prosser v. First National Bank, Texas, 134 S. W. Rep. 
781. 28 B. L. J. 498. 





A, holding checks payable to a corporation of which he was presi- 
dent, delivered them to the teller of a bank. Upon A’s request the 
teller credited B with $15,250, the amount which A owed to B, and a 
deposit slip for that amount was issued to B. The checks deposited by 
A were not collected. It was held that B had no claim against the 
bank. A deposit slip is not a binding contract but is mere prima facie 
evidence that a deposit has been made and it is open to explanation 
and contradiction. Turner vy. American National Bank, Okla., 201 Pace. 
Rep. 514. 39 B. L. J. 117. 


A clerk, authorized to indorse checks payable to his employer with 
a rubber stamp for deposit, wrongfully added his signature to the 
stamped indorsement and deposited it in his own account, afterwards 
withdrawing the proceeds. It was held that his wrongful diversion of 
the proceeds did not make his indorsement a forgery and that the bank 
in which the check was deposited was not liable to the payee. MeCabe 
Hanger Mfg. Co. v. Chelsea Exchange Bank, 179 N. Y. Supp. 759. 
35 B. L. J. 515. 
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A bank which allows a check payable to the order of a corporation 
to be deposited to the credit of another corporation will be liable if the 
proceeds are not accounted for to the payee corporation. Wen Kroy 
Realty Co., Ine. v. Public National Bank & Trust Co., N. Y., 183 N. E. 
Rep. 73. 50 B. L. J. 387. 


Where a bank permits a corporate officer to deposit to his personal 
eredit a check payable to the corporation, the bank will be liable if the 
officer does not account for the proceeds. Wen Kroy Realty Co. v. 
Publie Nat. Bank, 255 N. Y. Supp. 1. 49 B. L. J. 363. 

A bank which cashes checks, payable to a corporation, for an agent 
of the corporation, acts at its own risk. If the agent indorses the checks 
without authority and does not account to the payee corporation, his 
principal, for the proceeds the bank will be liable for the amount to 
the principal. City National Bank v. Phillips Petroleum Company, 
Tex., 47 S. W. Rep. (2d) 357. 49 B. L. J. 649. 


A bank which permits a customer to deposit to his credit a check 
payable to the bank’s order, which was intended by the drawer to be 
used in paying a draft, drawn on the customer and held by the bank, 
will be liable to the drawer of the check where the customer appro- 
priates the proceeds. Wisconsin General Finance Corp. v. Park Savings 
Bank, Wisc., 243 N. W. Rep. 475. 50 B. L. J. 15. 


Where a purchasing agent, acting with authority, drew checks 
against an account standing in his name as agent in a Mexican bank, 
deposited them in his personal account in the defendant bank, and sub- 
sequently withdrew the proceeds, it was held that the corporation, by 
which the agent was employed, was not entitled to judgment against 
the bank. Under the circumstances, the bank was not bound to ques- 
tion the agent’s authority to deposit the checks in his personal account. 
Fresnillo v. Chase National Bank, 267 N. Y. Supp. 30. 51 B. L. J. 61. 

The China agent of the plaintiffs drew from the Tientsin branch 
of the defendant bank, sums of money on letters of credit provided 
by the plaintiffs and deposited the money in his individual account. He 
later withdrew the money and misappropriated it. It was held that the 
defendant bank was not liable to the plaintiffs. Oelbermann v. National 
City Bank, 79 Fed. Rep. (2d) 534. 53 B. L. J. 61. 


The general manager of a corporation was placed in full charge 
of all of its affairs. He was held out to the public as having full au- 
thority in respect to all of the corporation’s business. Without express 
authority, the manager opened an account in a bank in the name of 
the corporation by himself as manager, Later, he withdrew and ap- 
propriated to his own use a large sum, the bank having no knowledge 
of this fact. It was held that the bank was not liable. Fidelity & De- 
posit Co. v. Merchants National Bank, Ia., 273 N. W. Rep. 141. 54 
B. L. J. 570. 





LEGAL QUERIES AND ANSWERS 


Bank Acting as Trustee Under Corporate Mortgage 


Q. A national bank acted as trustee for various bondholders in col- 
lecting interest from the mortgagor, distributing it and generally servic- 
ing the mortgage. The mortgagor defaulted in the payment of interest, 
but the bank continued to pay the bondholders their interest, dipping 
into its own funds to do so. The bondholders knew nothing of the 
default of the mortgage nor where the money which paid their interest 
had come from. Subsequently the mortgage was foreclosed and the 
mortgaged premises were bought in by another bank, in trust for the 
bondholders. Is the national bank entitled to recover the interest pay- 
ments advanced ? 

A. No. It was held that the bank, in its representative capacity as 
trustee, was not entitled to recover the interest payments made from 
either the individual bondholders or the substituted trustee who had 
bought in the mortgaged premises upon foreclosure. Adams v. Reading 
Trust Co., 34 Fed. Supp. 944. 58 B. L. J. 128. § 521 B. L. J. Digest. 


Conflict of Laws 


Q. ‘‘A’’ draws a check on a New York bank and delivers it to the 
payee in Mexico. Under what law is the negotiability of the check 
determined ? 

A. The law of the place of delivery. Hennenlotter v. De Orvananos, 
186 N. Y. Supp. 488. 38 B. L. J. 595. § 976 B. L. J. Digest. 


Certificate of Deposit 


Q. Under the laws of Massachusetts, savings bank depositors are 
given a preference on assets over commercial depositors upon the failure 
of the bank. Would the holder of a certificate of deposit be entitled to 
this preference ? 

A. No. Even though he was given to understand that this money 
would be deposited in the savings department, the holder of a certificate 
of deposit would not be entitled to the preference given to savings de- 
positors. Farinha v. Commissioner of Banks, Mass., 21 N. E. Rep. (2d) 
239. 56 B.L. J. 617. § 146 B. L. J. Digest. 


Consideration 


Q. ‘‘A’’ holds ‘‘B’s’”’ note as collateral security for a debt. Is he 
a holder for value? 
A. He is a holder for value to the extent of his lien. N. I. L., § 27. 
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Deposits by Agent 


Q. The funds of a county were deposited in a national bank by the 
county treasurer in an account standing in his name as treasurer. The 
county treasurer withdrew funds for the county after the bank was 
placed on a restricted basis. Subsequently the bank became insolvent 
and a receiver was appointed. Can the receiver of the bank recover the 
funds from the county? 

A. Yes. It was held that the treasurer, in depositing and with- 
drawing the funds, acted as ‘‘agent’’ of the county and payment on 
order of treasurer was payment on order of county, which was bank’s 
‘‘ereditor’’ within the statute prohibiting payments by national bank 
to one of its creditors over other creditors. Dunn v. Berks County, Pa., 
14 Atl. Rep. (2d) 310. 57 B. L. J. 851. § 412 B. L. J. Digest (1941 
Supp.) 

Diversification of Trust Investments 


Q. Are trust investments, which are otherwise legal and entirely 
proper under all recognized standards, necessarily improvident per se 
for any claimed lack of proper diversification ? 

A. No. All that the law requires of a trustee is common skill, com- 
mon prudence and common eaution, and he is not liable when he acts in 


good faith as others do with their own property. In re Saeger’s Estate, 
Pa. 16 Atl. (2d) 19. 58 B. L. J. 216, § 503 B. L. J. Digest. 


Double Compensation 


Q. Where an executor under a will performs duties as trustee, 
which are separate and distinct from his duties as executor, is he en- 
titled to commissions in both capacities? 

A. Yes. In re Glenn’s Estate, 244 N. Y. Supp. 465. 47 B. L. J. 
930. § 493 B. L. J. Digest. 


Consideration 


Q. In general what consideration will support a negotiable instru- 
ment? 

A. Any consideration which will support a simple contract is suffi- 
cient to support a negotiable instrument, or the transfer or indorsement 
of such an instrument. N. TI. L., § 25. 


Foreign Bill of Exchange 


Q. What is a foreign bill of exchange? 


A. A bill which is drawn in one state and payable in another state, 
or drawn in one country and payable in another country. N. I. L., 
§ 129. 


Gift of Savings Account 


Q. Depositor had a savings account in the defendant bank. Realizing 
that he was suffering the last stages of an illness and that his death was 
imminent, the depositor visited the bank and had the bank issue its 
cashier’s check for the full amount of his account payable to his sister 
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who resided in Poland. The bank issued the check as requested and 
this closed his account at the bank. The depositor then directed the 
bank to hold the check for his sister and the bank did so under the 
following written order: ‘‘In the event of my death, please forward 
eashier’s check numbered 62970 for $1,334.28 to my sister, Mary 
Kubicka (address stated) (signed): Michal Kubicki.’’? The depositor 
never recalled the gift or gave the bank any other or further direction. 
The depositor died. Can his executor recover $1,334.28 from the bank 
on the ground that the money belonged to the estate? 

A. No. It was held that there was sufficient delivery and a pre- 
sumed acceptance to constitute this transaction a valid gift ‘‘causa 
mortis’’ (in anticipation of death). Lumberg v. Commonwealth Bank, 
Mich., 295 N. W. Rep. 266. 58 B. L. J. 174, §§ 601-603 B. L. J. Digest. 





Holder in Due Course 


Q. A note is transferred at a time when an installment of interest is 
due and unpaid. Is the purchaser a holder in due course? 

A. By the weight of authority, the purchaser is a holder in due 
eourse. MeLane v. Placerville Co., 66 Cal. 606. 37 B. L. J. 521. It 
has been held that an overdue and unpaid installment of interest, known 
to the indorsee at the time of purchase, dishonors negotiable paper and 
renders it subject, in the hands of the purchaser, to existing defenses 
hetween the original parties the same as an overdue and unpaid install- 
ment of principal. First National Bank v. Forsyth, Minn., 69 N. W. 
Rep. 909, 14 B. L. J. 153. Hall v. Wells, 24 Cal. App. 238, 37 B. L. J. 
521. § 640 B. L. J Digest. 





















Indorsement Where More Than One Payee 


Q. A note is payable to the order of ‘‘A”’ or ‘‘B.’”’ Is the indorse- 
ment of one of the payees sufficient to pass title? 

A. Where an instrument is payable to either of two payees, one may 
indorse. Union Bank v. Spies, 151 Iowa 178, 130 N. W. Rep. 928. 28 
B. L. J. 583, 33 B. L. J. 397, 37 B. L. J. 425; Voris v. Schoonover, Kans., 
138 Pac. Rep. 607. 31 B. L. J. 455. § 686 B. L. J. Digest. 


Negotiation 


Q. What is the meaning of negotiation? - 


A. An instrument is negotiated when it is transferred from one 
person to another in such manner as to constitute the transferee the 


holder thereof. N. I. L., § 30. 


Payment of Check After Drawer’s Death 





Q. The drawer of a check dies while it is still in his possession. 
After his death, it is handed to the payee. Can the payee enforce the 
check against the drawer’s estate? 


A. Upon the drawer’s death before delivery, the check becomes a 
nullity, and cannot thereafter be enforced. Drum v. Benton, 13 App. 
Cases (D. C.) 245. § 284 B. L. J. Digest. 
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Pledge by Bank Holding Collateral 





Q. A Missouri statute (§ 5380 R. 8. 1929. Mo. St. Ann) provides: 
‘‘That the cashier or other officer or employee of a banking corporation 
shall have no power to indorse, pledge or hypothecate any notes, bonds 
or other obligations received by such corporation for money loaned, 
until such power and authority shall have been given such cashier or 
other officer or employee by the board of directors.’’ Does this statute 
extend to the sale of a note in the ordinary course of business? 

A. No. The statute would seem to invalidate an indorsement made 
on the note without being authorized by the board in so far as the 
indorsement may impose liability on the bank, but the statute does not 
prevent the passing of title to the purchaser of the note. Rutledge v. 
Weisenborn, Mo., 142 8. W. Rep. (2d) 884. 58 B. L. J. 51. § 1283 
B. L. J. Digest. 



















Place of Indorsement 






Q. Is an indorsement written across the face of an instrument valid? 
A. Yes. If intended as an indorsement. Com. vy. Butterick, 100 
Mass. 12, 37 B. L. J. 425; Shain v. Sullivan, 106 Cal. 208, 22 B. L. J. 
744; 28 B. L. J. 116. § 679 B. L. J. Digest. 







Provision for Increased Interest After Default 






Q. A note payable on a specified day, with interest at 53 per cent 
payable semi-annually, provided that in case of default as to principal 
or interest the entire amount should become due and payable at the 
option of the holder, and that after such default the amount due should 
bear interest at the rate of 10 per cent. Was this provision void as a 
penalty ? 

A. No. It was held that this provision was not void as a penalty, 
but was a valid and enforceable contract for the payment of interest. 
National Life Insurance Co. v. Silver, Okla., 163 Pace. 274. 34 B. L. J. 
258. § 949 B. L. J. Digest. 









Recital of Consideration 





Q. Is the negotiability of a note destroyed by a statement that it 
covers deferred installments under a conditional sale contract? 

A. No. This is merely a statement of the transaction which gives 
rise to the instrument permissible under Section 3 of the Negotiable In- 
struments Act. Berry v. Downey Co., Ind., 167 N. E. Rep. 136. 46 
B. L. J. 819. § 940 B. L. J. Digest. 










Removal of Co-Trustee 






Q. A testamentary trustee managed trust property without consult- 
ing her co-trustee and refused to make payment for necessary repairs 
ordered by the co-trustee. Under these cireumstances ean the New York 
court remove the testamentary trustee ? 


A. Yes. Since the testamentary trustee refused to co-operate with 
the co-trustee and expressly excluded him from performing the proper 
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duties of his office, the court had authority to remove the trustee. In 
re Moglia’s Will, 23 N. Y. Supp. (2d) 970. 58 B. L. J. 142. § 489 
B. L. J. Digest. 


State Tax on National Bank Assets 





Q. Are the assets of an insolvent national bank in the hands of a 
receiver exempt from a tax on gross receipts and business privilege 
imposed by a municipal corporation? 

A. Yes. The property held by the receiver is exempt to the same 
extent it was before his appointment. District of Columbia v. Wardell, 
32 Fed. Supp. 769. 57 B. L. J. 838. § 1513 B. L. J. Digest (1941 
Supplement). 


Stipulation Not Affecting Negotiability 





Q. Do the words ‘‘for unfinished work on building’’ appearing on 
the face of a promissory note affect its negotiability ? 

A. No. Cincinnati Brush & Mop Mfg. Co. v. Weber, Ohio, 172 
N. E. Rep. 568. 48 B. L. J. 51. § 986. B. L. J. Digest. 


Usurious Loan 





Q. A charge of $49 was deducted from a $200 loan secured by a 
chattel mortgage on an automobile. The mortgage on its face showed 
the consideration for the loan was a charge for certain risks or hazards 
ostensibly assumed by the mortgagee. Was this loan legal? 


A. No. It was held that such a charge rendered the loan agreement 
void as exceeding the statutory rate of 6 per cent. Banking Law (N. Y.) 
§§ 340, 352, 357, 358. Cueco v. Pacific Finance Corp., 20 N. Y. Supp. 
(2d) 779. 58 B. L. J. 158. § 1564 B. L. J. Digest. 













Warehouse Receipts 





Q. A warehouse corporation issued a number of negotiable ware- 
house receipts covering bags of cocoa. The corporation also issued a 
number of fraudulent receipts which did not represent any cocoa stored 
in the warehouse. These latter receipts came into the hands of a trust 
company as a purchaser in good faith. Subsequently the warehouse was 
leased by a company and the holders of the warehouse receipts, includ- 
ing the trust company, turned in their receipts for new receipts issued 
by the lessee company. Subsequently the lessee company became bank- 
rupt. Has the trust company any claim against the bankrupt estate of 
the lessee company ? 

A. No. It was held that the trust company was not entitled to share 
along with the holders of valid receipts in the common pool of bags of 
cocoa and had no claim against the bankrupt estate. Only those whose 
receipts represented cocoa actually deposited in the warehouse were 
entitled to any claim. In re Harbor Stores Corp., 29 Fed. Supp. 749. 
57 B. L. J. 31. § 1596 B. L. J. Digest (1941 Supplement). 







